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LISA A. SMITTCAMP 

DISTRICT ATTORNEY 

WILLIAM LACY, 233114 

SENIOR DEPUTY DISTRICT ATTORNEY 

2220 Tulare St., Suite 1000 

Fresno, California 93721 

Telephone: (559) 600-3141 

Facsimile: (559) 600-4400 



THE SUPERIOR COURT OF CALIFORNIA 
IN AND FOR THE COUNTY OF FRESNO 


The People of the State of California, 
Plaintiff, 
vs. 

NEKO WILSON, 

Defendant. 


Case No.: F09904296 

District Attorney No. : 2009F25793 

PEOPLE’S SENTENCING 
MEMORANDUM AND 
MOTION TO SET ASIDE PLEA 


Date: April 25, 2019 
Time: 8:30 a.m. 
Department: 60 


TO: THE HONORABLE JOHN VOGT, JUDGE OF THE ABOVE-ENTITLED 
COURT AND TO DEFENDANT NEKO WILSON AND HIS ATTORNEY OF RECORD 
JACQUE WILSON: 


I. 

PROCEDURUAL HISTORY 

On August, 7, 2019, Neko Wilson was charged with two counts of murder relating to a 
homicide that occurred on July 22, 2009. On September 30, 2019, Governor Brown signed 
Senate Bill 1437 (Accomplice liability for felony murder). In reliance on S.B. 1437, the People 
entered in a to plea deal with Wilson. Wilson pled guilty to two counts of robbery, and a 
viacarous arming enhancement. Wilson also entered pleas on two trailing cases. Sentencing was 
continued several times for reasons unrelated to this issue. The People are now asking the Court 
to set aside Wilson’s plea due to S.B. 1437 being unconstitutional. 


II. 
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STATEMENT OF THE LAW 


A. SB 1437 IS UNCONSTITUTIONAL 


In 1978, frustrated with ineffective sentencing laws for murder and a weak and 
ineffective Legislature, the people of the state of California put forth and overwhelmingly passed 
Proposition 7, known as the Briggs Initiative, to “turn back the tide of violent crime” in 
California by imposing increased and lengthy prison terms for first and second-degree murder. 
Forty years later, believing it knew better than 71 percent of voters, the Legislature dramatically 
upended the will of the people by clawing back the law of murder and its sentencing in violation 
of the California Constitution. 

On August 30, 2018 the Legislature passed Senate Bill 1437 (S.B. 1437) by 67.5 percent 
in the Senate, but only 52.5 percent in the Assembly. One month later, on September 30, 2018, 
Governor Brown signed the bill into law. S.B. 1437 amends Penal Code section 188 and 
eliminates decades-to-century-old judicially-recognized legal constructions that impute the 
malice necessary for murder onto a person based on his or her participation in a crime. The law 
also amends Penal Code section 189 to limit those who can be prosecuted foi first-degree felony 
murder, and adds Penal Code section 1170.95 providing for a resentencing scheme to anyone 
previously lawfully convicted of first or second-degree murder, but who could not be convicted 
for murder under the new law. 

In early 2018, the California Assembly acknowledged in Assembly Bill 3104, its own 
similar version of S.B. 1437, that any changes to Penal Code sections 189, 190, or 190.2 required 
a 2/3 vote of both houses to pass, because such legislative action would amend Proposition 115. 
(see Exhibit A - Legis. Counsel’s Dig., Assem. Bill No. 3104 (2017-2018 Reg. Sess), Summary 
Dig., p. 2.).) 
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Subsequently, the Legislative Counsel’s Office advised that the proposed amendments to 
Penal Code sections 188 and 189 encompassed in S.B. 1437 affecting accomplice liability would 
require voter approval under article II, section 10 of the California Constitution, because they 
affected the 1978 Briggs Initiative by changing the scope and effect of that initiative, (see 
Exhibit B - Legislative Counsel Bureau opinion letter dated June 20, 2018.) The Legislature 
chose to ignore that legal advice and passed S.B. 1437 without voter approval and by less than 
2/3 vote in both houses, thereby usurping the will of the electors of both Proposition 7 and 
Proposition 115, and violating the California Constitution. 

Furthermore, the resentencing petition process established under S.B. 1437 (Pen. Code, § 
1170.95), violates the separation of powers doctrine as decided in People v. Bunn (2002) 27 
Cal.4th 1, infra, by its express mandate that qualifying lawful murder convictions “shall be 
vacated.” The resentencing provision also stands in direct conflict with the California 
Constitution as enacted as part of Proposition 9 (2008), Victims’ Bill of Rights Act of 2008 
(Marsy’s Law). 

The purpose of California’s constitutional limitation on the legislature’s power to amend 
initiative statutes is to “protect the People’s initiative powers by precluding the Legislature from 
undoing what the people have done, without the electorate’s consent. (Huening v. Eu (1991) 
231 Cal.App.3d 766, 781 (cone, and dis. opn. of Raye, J.).) For the reasons originally 
acknowledged by the California Assembly, the further reasons cited by the Legislative Counsel’s 
Office, and the additional reasons set forth below, S.B. 1437’s amendment to Penal Code 
sections 188 and 189 must be stricken in its entirety. 

i. THE LEGISLATURE MAY AMEND OR REPEAL IN ITIATIV E STATUTES ONLY 
AS PROVIDED FOR IN THE INITIATIVE OR WITH AP PROVAL OF THE 
ELECTORS 

Despite the Legislature’s declaration in S.B. 1437 that “[t]he power to define crimes and 
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fix penalties is vested exclusively in the Legislative branch” (Sen. Bill No. 1437 (2017-2018 
Reg. Sess.) § 1, subd. (a)), in adopting its constitution, the people of the State of California chose 
not to vest the sole and exclusive right to enact statutes in the Legislature. Specifically, article 
IV, section 1 of the California Constitution states, “[t]he legislative power of this State is vested 
in the California Legislature which consists of the Senate and Assembly, but the people reserve 
to themselves the powers of initiative and referendum .” (Cal. Const., art. IV, § 1, italics added.) 
Those reserved powers of the people are contained in article II, sections 8 and 9 of the California 
Constitution, which respectively instruct: “[t)he initiative is the power of the electors to propose 
statutes and amendments to the Constitution and to adopt or reject them, and [t]he refeiendum 
is the power of the electors to approve or reject statutes or parts of statutes except urgency 
statutes, statutes calling elections, and statutes providing for tax levies or appropriations for usual 
current expenses of the State.” Balancing the People’s reserved power, article II, section 10 
provides that the Legislature “may amend or repeal a referendum statute. The Legislature may 
amend or repeal an initiative statute by another statute that becomes effective only when 
approved by the electors unless the initiative statute permits amendment or repeal without the 
electors’ approval.'" (Cal. Const., art. II, § 10, subd. (c), italics added.) 

The “purpose of limiting the Legislature’s power to amend an initiative statute ‘ “is to 
‘protect the people’s initiative powers by precluding the Legislature from undoing what the 
people have done, without the electorate’s consent.’ ” ’ ” (County of San Diego v. Commission 
on State Mandates (2018) 6 Cal.5th 196, 211 (Commissio n on State Mandates).) So important is 
the peoples’ power that: 

“ft]he initiative and referendum are not ‘rights granted the people, but . . . 
powerls] reserved by them. Declaring it “the duty of the courts to jealously guard 
this right of the people” [citation], the courts have described the initiative and 
referendum as articulating “one of the most precious rights of our democratic 
process” [citation], “[I]t has long been our judicial policy to apply a liberal 
construction to this power wherever it is challenged in order that the right not be 
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improperly annulled. If doubts can reasonably be resolved in favor of the use of 
this reserve power, courts will preserve it.” 5 [citations.]” fRossi v. Brown (1995) 

9 Cal.4th 688, 695,) 

“The people’s reserved power of initiative is greater than the power of the 
legislative body. The latter may not bind future Legislatures [citation.], but by 
constitutional and charter mandate, unless an initiative measure expressly 
provides otherwise, an initiative measure may be amended or repealed only by the 
electorate. Thus, through exercise of the initiative power the people may bind 
future legislative bodies other than the people themselves.” (Id- P- 715, italics in 
original.) 

ii. SENATE BILL 1437 UNCONSTITUTIONALLY AMENDS PROPOSITION 7 AND 


SHOULD BE STRICKEN 


“[A]n amendment includes a legislative act that changes an existing initiative statute by 
taking away from it.” ( People v. Kelly (2010) 47 Cal.4th 1008, 1027.) A legislative statute 
amends an initiative statute when it changes the “scope or effect” of an initiative. ( Proposit i on 
103 Enforcement Project v. Ouackenbush (1998) 64 Cal.App.4th 1473, 1484-1485 
f Ouackenbush ). S.B. 1437 takes away from Proposition 7’s mandates regarding the penalties for 
first and second-degree murder by redefining and narrowing what constitutes the crime of 
murder for an accomplice, thereby lessening the penalty for murder as then defined and 
interpreted. 

The “courts have a duty to jealously guard the people’s initiative and hence to apply a 
liberal construction to this power wherever it is challenged in order that the right to resort to the 
initiative process be not improperly annulled by a legislative body. (Kelly, supra , 47 Cal.4th at 
p. 1025, internal quotations and citations omitted.) “Any doubts should be resolved in favor of 
the initiative and referendum power, and amendments which may conflict with the subject matter 
of initiative measures must be accomplished by popular vote, as opposed to legislatively enacted 
ordinances, where the original initiative does not provide otherwise. ( Quackenbush , s upra , 64 
Cal.App.4th at p. 1486, italics in original.) “[A]n amendment [is] a legislative act designed to 
change some prior or existing law by adding or taking from it some particular provision. (Id. at 




p. 1485, internal quotations and citations omitted.) S.B. 1437 amends the penalties for murder 
by redefining the crime of murder. 

In Quackenbush , a people’s initiative statute known as Proposition 103 relating to 
insurance premium rollbacks enacted statutes providing for, among other things, excess 
premiums paid to insurers to be refunded to policyholders after premium rollbacks were applied. 
The initiative reserved to the legislature the power to amend the provisions of Proposition 103 
only to further serve the purpose of the initiative, and then by either 2/3 vote in both houses or 
voter approval. (Id. at p. 1479.) Subsequently, the legislature passed a separate statute that 
directed the insurance commissioner to deduct certain expenses incurred by insurers from its 
total premium income, which had the effect of reducing an insurer’s overall rollback obligation. 
(Id. at pp. 1479-1480.) The proponents of Proposition 103 sued for injunctive relief arguing the 
legislative statute resulted in an unauthorized amendment to Proposition 103, because it 
effectively reduced the amount of refund due policyholders after rollbacks, and in so doing the 
amendment did not serve the purpose of the initiative. (Id. at p. 1478) The insurance 
commissioner argued that the statute passed by the legislature was not “ ‘directed to any 
provision of Proposition 103, let alone [toward] changing the scope and effect for such a 
provision by adding or subtracting something from it.’ ” (Id. at p. 1484.) 

Quackenbush held that the legislature could not “indirectly accomplish via the enactment 
of a statute which essentially amends any formula adopted to implement an initiative’s purpose, 
what it cannot accomplish directly by enacting a statute which amends the initiative’s statutory 


provisions. 


I, supra . 64 Cal.App.4th at p. 1487.) Quoting our Supreme Court in 


Sheehv v. Shinn (1894) 103 Cal. 325, 340, the court stated, “[t]o give effect to the constitution, it 
is as much the duty of the courts to see that it is not evaded as that it is not directly violated.” 
fOuackenbush . supra , at p. 1487.) The Court of Appeal found that even though the statue was 
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independent of Proposition 103, it was still an amendment and therefore “constitutionally invalid 
as an act in excess of the legislature’s powers.” (Id. at p. 1478) 

Similarly, in Mobilepark West Homeowners Assn, v. Escondido Mobilepark West (1995) 
35 Cal.App.4th 32 (Mobilepark) , the Court of Appeal examined whether a city ordinance seeking 
to clarify alleged ambiguities in a city ordinance relating to controls of mobile home space rent 
increases passed by voter initiative - Proposition K - by redefining the term “tenant” used in the 
initiative to expand its meaning, and by adding additional requirements to the original initiative 
ordinance was an improper legislative amendment of an initiative measure. 

In rejecting the City’s primary argument, the court stated, “[the City’s] ordinance goes 
beyond the original scope of Proposition K by adding to the definition of tenants affected by the 
initiative, and by requiring owners to offer certain options and disclosures before exempt leases 
may be executed.” fMobilepark. supra, 35 Cal.App.4th at p. 42.) “Proposition K is not an 
ambiguous measure in its definition of the ‘tenant’ to be governed by the rent protection 
ordinance (not including prospective tenants). Nor are any ambiguities raised by the terms of 
Proposition K as to the requirements for entering into rent control-exempt leases, such as [the 
City’s ordinance] addresses.” (Id. at p. 43.) Finally, the court rejected the City s contention that 
its ordinance was a “ ‘separate ordinance [which does] not purport to amend [Proposition K]’ ” 
because it was merely legislation in a related but distinct area, holding instead that because 
Proposition K establishes comprehensive rent control procedures, its scope of coverage and the 
conditions under which a rent control exempt lease may be entered into are not merely a related 
area, but rather go to the heart of the coverage of the initiative measure.” (Ibid-) What 
constitutes the crime of murder can hardly be construed as a distinct but related area. One cannot 
set the penalties for murder without knowing what constitutes the crime of murder. 

For an illustration of what does not constitute an amendment, there is the case of Peo ple 
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v. Cooper (2002) 27 Cal.4th 38, a case dealing specifically with Proposition 7. Acknowledging 
that the “purpose of the Briggs Initiative was to substantially increase the punishment for persons 
convicted of first and second-degree murder” (Id. at p. 42), the California Supreme Court held 
that the amendment to Penal Code section 2933.1, which reduced the amount of presentence 
credits a murder defendant may earn in prison, was not an amendment of Proposition 7. (Id. at p. 
47.) To be sure, Proposition 7 did specifically allow for the reduction of the newly enacted 25 or 
15-year minimum parole eligibility terms pursuant to “Article 2.5 (commencing with Section 
2930) of Chapter 7 of Title 1 of Part 3 of the Penal Code” (Prop. 7, as approved by voters, Gen. 
Elec. (Nov. 7, 1978), § 2), but, at the time, those sections only addressed post-sentence credits. 
Because Proposition 7 only referred to sections then relating to post-sentence credits, the 
presentence credit limitations added in Penal Code section 2933.1 did not affect an amendment 1 . 
Moreover, “the trial court’s restriction of presentence conduct credits under section 2933.1 [was] 
not inconsistent with former section 190 and [did] not otherwise circumvent the intent of the 
electorate in adopting the Briggs Initiative.” (People v. Cooper, supra , at p. 48.) 

1. SB 1437 Created Penal Code Section 1170.95, Amending Proposition 7 

1 Cooper also distinguished In re Oluwa (1989) 207 Cal.App.3d 439, which was 
also a challenge relating to the Briggs Initiative. Oluwa was convicted of 
second-degree murder and therefore under Proposition 7 he was eligible for 
the prison credits then in effect (a maximum 1/3 reduction of post-sentence 
credit.) (Id., at p. 442.) Noting that Proposition 7 dramatically increased 
the sentences for first and second-degree murder, the court in Oluwa held 
that the Legislature's subsequent enactment of a more generous credit scheme 
for post-sentence credit than was in effect at the time Proposition 7 was 
passed was an illegal amendment, despite the fact that Proposition 7, by its 
express terms, never defined the percentage of post-conviction credits. (Id., 
at pp. 445-446.) 
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In 1978, an overwhelming 71 percent of the voters in California passed Proposition 7 
known as the Briggs Initiative (hereinafter “Proposition 7”). The purpose of the initiative was to 
“turn back the rising tide of violent crime that threatens each and every [Californian] by 
promulgating longer sentences for first-degree and second-degree murder and creating a tough 
and effective death penalty law. (see Exhibit C — relevant pages from Voter Information Guide 
for 1978, General Election (1978); also available at: 
http://repositorv.uchastings.edu/ca ballot props/840 .) Proposition 7 amended Penal Code 
section 190 2 to set the minimum term for first-degree murder at 25-years-to-life and to increase 
the punishment for second-degree murder from a determinate term triad to 15-years-to-life. S.B. 
1437’s newly-created Penal Code section 1170.95 amends Proposition 7, by authorizing the trial 
court to resentence defendants previously lawfully convicted and sentenced for first and second- 
degree murder to a sentence other than 25-years or 15-years-to-life. 

The legislative digest of S.B. 1437 recognized that existing law enacted by Proposition 7 
prescribes the penalties for first and second-degree murder, and further recognized that the bill 
would provide a means of vacating previously valid first and second-degree murder convictions 
and resentencing defendants, (see Exhibit D - Legis. Counsel’s Dig., Sen. Bill No. 1437 (2017- 
2018 Reg. Sess.), Summary Dig., p. 2.) The law accomplished the sweeping murder sentencing 
overhaul by adding Section 1170.95 to the Penal Code, providing for a petition process by which 
a defendant previously lawfully convicted and sentenced for first or second-degree murder can 
seek resentencing in the trial court to a sentence substantially less than 15-years or 25-years-to- 
life. Thus, the resentencing provision changes the scope and effect of Proposition 7 by 
permitting courts to impose sentences on those convicted for first and second-degree murder to 


2 Proposition 7 also amended Penal Code section 190.2, which is not in 
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something other than the sentences authorized by the voters in 1978 without the approval of the 
electorate. 

Voters are deemed aware of laws in existence at the time of approving an initiative, 
including the definition of the crime for which they are imposing a sentence. (Pro fessional 
Engineers in California Government v. Kempton (2007) 40 Cal.4th 1016, 1048; People v. 
Weidert (1985) 39 Cal.3d 836, 844 [enacting body deemed aware of existing laws and judicial 
constructions in effect at time legislation is enacted]; In re Lance W. (1985) 37 Cal.3d 873, 890, 
fn.ll [principle applies to legislation enacted by initiative].) Further, “[i]t is a well-recognized 
rule of construction that after the courts have construed the meaning of any particular word, or 
expression, and the legislature subsequently undertakes to use these exact woids in the same 
connection, the presumption is almost irresistible that it used them in the precise and technical 
sense which had been placed upon them by the courts.” ( City of Long Beach v. Payne (1935) 3 
Cal.2d 184, 191.) The presumption is equally applicable to measures adopted by popular vote. 
( Perry v. Jordan (1949) 34 Cal.2d 87, 93; see also In re Jeanice D. (1980) 28 Cal.3d 210,216.) 

When the people passed Proposition 7, murder was defined as “the unlawful killing of a 
human being, or a fetus, with malice aforethought” and was divided into first-degree and second- 
degree murder. All murder that is not murder in the first-degree as defined in section 189, was 
murder in the second-degree. (Pen. Code, §§ 187, 189.) First-degree felony murder, originally 
codified in California in 1850 from the common law rule, was defined as a killing committed in 
the perpetration of, or attempt to perpetrate, arson, rape, robbery, burglary, mayhem, or any act 
punishable under Section 288.” (Pen. Code, § 189; People v. Dillon (1983) 34 Cal.3d 441,472.) 

In addition to the statutory definitions of first-degree and second-degree murder in 


controversy here. 
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existence at the time Proposition 7 was passed, voters were presumed aware that California 
courts had long-construed the murder statutes to apply to defendants where the malice necessary 
for murder was imputed to a defendant - either the direct perpetrator of the killing or his or her 
accomplice - based solely on his or her participation in a crime. Second-degree felony murder 
had been judicially recognized as early as 1964. (People v. Ford (1964) 60 Cal.2d 772, 795 
[“Homicide that is a direct causal result of the commission of a felony inherently dangerous to 
human life (other than the six felonies enumerated in Pen. Code, § 189) constitutes at least 
second-degree murder.”].) Both conspiratorTiability and the natural and probable consequences 
doctrine as applied to murder was first judicially recognized in 1907. (People v. Kauffman 
(1907) 152 Cal. 331, 334 [“. . . [Wjhere several parties conspire or combine together to commit 
any unlawful act, each is criminally responsible for the acts of his associates or confederates 
committed in furtherance of any prosecution of the common design for which they combine. In 
contemplation of law the act of one is the act of all. Each is responsible for everything done by 
his confederates, which follows incidentally in the execution of the common design as one of its 
probable and natural consequences, even though it was not intended as a part of the ongmal 
design or common plan.”].) And finally, “provocative act murder” was recognized by our 
Supreme Court as early as 1965. (People v. Washington (1965) 2 Cal.2d 777, 782 [“Defendants 
who initiate gun battles may also be found guilty of murder if their victims resist and kill. ].) 

Thus, when the voters passed Proposition 7, they specifically intended to increase the 
penalty for defendants convicted of either first or second-degree murder as it was then defined 
and long-recognized by California courts. S.B. 1437 now unconstitutionally seeks to prevent the 
imposition of voter-approved 15 years-to-life or 25 years-to-life sentences; instead, it mandates 
resentencing to terms far below that which was mandated by the people. Because the California 
Constitution requires that such action be approved by the voters, S.B 1437’s legislative 
- " - 11 -~ 




prohibition of voter-approved sentences is unconstitutional. 

2. Senate Bill 1437 Amended Penal Code Section 188 Eliminating Imputed Malice 
Murder Constructions, and Penal Code Section 189, Requiring Additional C onduct 
to be Held Liable for First-Degree Felony Murder. Both of Which Aoiend 


Ouackenbush and Mobilepark support the invalidation of S.B. 1437. Proposition 7 
“broadened the class of persons subject to the most severe penalties known to our criminal law” 
rWeidert . supra. 39 Cal.3d at p. 844), yet S.B. 1437 narrows the scope of Proposition 7 by 
exp ressly limiting who can be convicted and punished for first and second-degree mu rder b y 
adding requirements for murder liability not previously required by eliminating imputed malice 
and by adding new affirmative requirements for felony-murder liability, (see Kelly, supra, 47 
Cal.4th at p. 1026; Ouackenbush, supra , 64 Cal.App.4th at pp. 1485-1486.) 

S.B. 1437 amends Penal Code section 188 non-substantively by reorganizing it and 
breaking the section down into separate subdivisions. It amends section 188 substantively by 
adding subdivision (3), which states, “[ejxcept as stated in subdivision (e) of Section 189, in 
order to be convicted of murder, a principal in a crime shall act with malice aforethought. Malice 
shall not be imputed to a person based solely on his or her participation in a crime. 

The bill likewise amends Penal Code section 189 non-substantively by breaking that 
section down into subdivisions and incorporating specific statutory definitions for the terms used 
within it. It amends section 189 substantively by adding subdivision (e), which reads: 

(e) A participant in the perpetration or attempted perpetration of a felony listed in 
subdivision (a) in which a death occurs is liable for murder only if one of the 
following is proven: 

(1) The person was the actual killer. 

(2) The person was not the actual killer, but, with the intent to kill, aided, 

abetted, counseled, commanded, induced, solicited, requested, or assisted 
the actual killer in the commission of murder in the first degree. 

(3) The person was a major participant in the underlying felony and acted 
with reckless indifference to human life, as described in subdivision (d) 
of Section 190.2. 
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Proposition 7 mandated life sentences for all defendants who could be convicted of first 
or second-degree murder as defined by statute and which had been judicially construed at the 
time the initiative was passed, including first-degree felony murder, second-degree felony 
murder, murder under co-conspirator and natural and probable consequences doctrines, and 
provocative act murder. Each theory imputes the implied malice necessary for murder onto the 
defendant based on his or her participation in a crime that results in murder. The effect of the 
substantive amendments to Penal Code sections 188 and 189 is to reduce the total number of 
individuals eligible for punishment for first or second-degree murder by eliminating long¬ 
standing judicial constructions in existence when Proposition 7 was passed and by redefining 
who can be liable for first-degree murder under the felony murder rule. Indeed, the exact 
intended effect as stated in section one of the bill was to “. . . limit convictions and subsequent 
sentencing . . . and assist[] in the reduction of prison overcrowding . . .” (Legis. Counsel’s Dig., 
Sen. Bill No. 1437 (2017-2018 Reg. Sess.) § 1, subd. (e), p. 2.) Not only does S.B. 1437 change 
the effect of Proposition 7 in the manner explained in Ouackenbush, it changes the full scope and 
reach of Proposition 7 in the manner explained in Mobilepark . This cannot be done without a 
vote of the people. 

It is unambiguous that Proposition 7 set the penalties for murder, which may not be 
changed by the Legislature unilaterally. The amendments to Penal Code sections 188 and 189 
effectively change the penalties for murder by changing who may be prosecuted for murder as 
defined in 1978. The Legislature cannot do indirectly which it may not do directly, and as a 
result, the changes are unconstitutional. 

To determine exactly how S.B. 1437 changes the scope of Proposition 7, it is necessary to 
first examine the voters’ intent in promulgating and passing the initiative; that is, how far a reach 
did the voters want the initiative to have? Did the voters really want the increased punishments 
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for murder to reach everyone who could be convicted of first or second-degree murder, as it 
existed at the time, to the extent that they wished to bind future legislatures and prevent that body 
from limiting those eligible for the punishments set by the initiative? 

The subject of Proposition 7 was the penalties for murder, both prison and the death 
penalty. Adding Penal Code section 190, the voters stated: “[ejvery person guilty of murder in 
the first degree shall suffer death, confinement in state prison for life without possibility of 
parole, or confinement in the state prison for a term of 25 years to life,” and “[ejvery person 
guilty of murder in the second degree shall suffer confinement in the state prison for a term of 15 
years to life.” (Prop. 7, as approved by voters, Gen. Elec. (Nov. 7, 1978), § 2.) When compared 
to then existing law, 7 years-to-life for first-degree murder, and a triad of 5 years/6 years/7 years 
for second-degree murder. Proposition 7 significantly increased the penalties for individuals who 
commit murder. 

Proposition 7 spoke of accomplices as well. With respect to its special circumstances 
provisions, Proposition 7 eliminated the requirement that both principals and accomplices be 
personally present during the commission of the act or acts causing death. (Prop. 7, as approved 
by voters, Gen. Elec. (Nov. 7, 1978), §§ 5, 11 [repealing section 190.2 and 190.5, specifically 
190.2, subd. (d) and 190.5, subd. (b)j.) The then-existing limitation of accomplice liability to 
defendants who physically aided the act or acts causing death was also eliminated. (Ibid.) With 
respect to the mental state, whether for a direct perpetrator or an accomplice, Proposition 7 added 
to the list of special circumstances in Penal Code sections 190.2, subdivisions (a)(4) and (a)(6). 
The sections have a mental state quite different, and less exacting, than S.B. 1437, i.e, “the 
defendant knew or reasonably should have known that his act or acts would create a great risk of 
death . . ..” (Prop. 7, as approved by voters, Gen. Elec. (Nov. 7, 1978), § 6, subds. (a)(4) and 
(a)(6).) This mental state is of a lesser degree than S.B. 1437 requires for an accomplice to first- 
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degree felony murder under Penal Code section 189, subdivision (e). Proposition 7 also added 
the special circumstance of Penal Code section 190.2(a)(5) which requires no form of malice at 
all: “[t]he murder was committed for the purpose of avoiding or preventing a lawful arrest, or 
perfecting or attempting to perfect, an escape from lawful custody.” (Prop. 7, as approved by 
voters, Gen. Elec. (Nov. 7, 1978), § 6, subd. (a)(5).) Additionally, Proposition 7 deleted the 
requirement that a felony murder be willful, deliberate, and premeditated. (Prop. 7, as approved 
by voters, Gen. Elec. (Nov. 7, 1978), § 6, subd. (a)(17) [compare to former §190.2, subd. 
(c)(3)].) Put simply, S.B. 1437 frustrates the relatively lesser mental state requirements for the 
special circumstances in Penal Code section 190.2, subdivisions (a)(4), (a)(5), (a)(6) and(a)(17) 
by requiring a greater mental state for first-degree murder than was required when Proposition 7 
was overwhelmingly passed by the voters. 

“Ballot pamphlet arguments have been recognized as a proper extrinsic aid in construing 
voter initiatives adopted by popular vote, [citations.]” (People v. Yearwood (2013) 213 
Cal.App.4th 161, 171; see also Santos v. Brown (2015) 238 Cal.App.4th 398, 410; People v. 
Shabazz (2015) 237 Cal.App.4th 303, 313.) Likewise, ballot explanations by the Legislative 
Analyst are also a source of construing voter intent. (In re Lance W„ supra , 37 Cal.3d atp, 888; 
People v. Walker (2016) 5 Cal.App.5th 872, 877.) 

“In construing constitutional and statutory provisions, whether enacted by the Legislature 
or by initiative, the intent of the enacting body is the paramount consideration, [citations.] ( In rg 
Lance W.. supra . 37 Cal.3d at p. 889; see also People v. Rivera (2015) 233 Cal.App.4th 1085, 
1099-1100.) “ ‘[I]n the case of a voters’ initiative statute ... we may not properly interpret the 
measure in a way that the electorate did not contemplate: the voters should get what they 
enacted, not more and not less.’ ” ('Robert L. v. Superior Court (2003) 30 Cal.4th 894, 909, 
quoting Hodges v. Superior Court (1999) 21 Cal,4th 109, 114; see also People v. Roc c o (2012) 
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209 Cal.App.4th 1571, 1575.) 

“[RJules of statutory construction are the same whether applied to the California 

Constitution or a statutory provision (Winchester v. Mabury (1898) 122 Cal. 522, 527), and 

‘[t]he same rules of interpretation should apply to initiative measures enacted as statutes.’ 

(Sanders v. Pacific Gas & Elec. Co. (1975) 53 Cal.App.3d 661, 672.)” (People v. Bustam ant e 

(1997) 57 Cal.App.4th 693, 699, fn. 5; see also People v. Estrada (2017) 3 Cal.5th 661, 668; 

People v. Rizo (2000) 22 Cal.4th 681, 685.) 

“When we interpret an initiative, we apply the same principles governing 
statutory construction. We first consider the initiative’s language, giving the 
words their ordinary meaning and construing this language in the context of the 
statute and initiative as a whole. If the language is not ambiguous, we presume 
the voters intended the meaning apparent from that language, and we may not add 
to the statute or rewrite it to conform to some assumed intent not apparent from 
that language. If the language is ambiguous, courts may consider ballot 
summaries and arguments in determining the voters’ intent and understanding of a 
ballot measure.” (People v. Superior Court (Pearson) (2010) 48 Cal.4th 564, 571; 
see also People v. Arrovo (2016) 62 Cal.4th 589, 593; People v. Scarbrough 
(2015) 240 Cal.App.4th 916, 922-923.) 

The ballot argument in favor of Proposition 7 was an argument for a strong response to 
violent crime with severe penalties, including the death penalty. It highlighted the ‘deadly 
plague of violent crime which terrorizes law-abiding citizens” and criticized the Legislature foi 
passing penalties that are “weak and ineffective.” The argument speaks to a desire to have the 
“nation’s toughest, most effective” penalties for murder and notes that “judges and law 
enforcement officials have agreed that Proposition 7 will provide them with a powerful weapon 
of deterrence in their war on violent crime.” (Voter Information Guide for 1978, General 
Election (1978).) It passed with 71.1 percent of the vote 3 . 

The concern expressed in the ai'guments, together with the significant changes made to 
the penalties for murder, make clear the intent of the electorate to secure the community against 


3 UC Hastings Scholarship Repository, Murder. Penalty California Proposition 
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violent crime by imposing longer prison terms or the death penalty on defendants who were 
convicted of murder. Under no reading of the arguments, the Legislative Analyst’s discussion, 
or the proposition itself, did the people express a willingness or desire to permit the legislature to 
re-define what is required for murder so as to narrow the range of offenders to which it would 
apply, (see Robert L., supra . 30 Cal.4th at p. 909 [noting that in Hodges, supra, 21 Cal.4th at p. 
114, the court stated: “we may not properly interpret the measure in a way that the electorate did 
not contemplate: the voters should get what they enacted, not more and not less, internal 
quotations omitted].) 

So significant was the electorate’s disdain for legislative weakness in establishing murder 
penalties, as demonstrated by the ballot arguments, that the proposition was drafted to exclude 
authority for any future legislature to make changes to the effect or scope of the measures, 
regardless of the percentage of votes the legislature might garner, unless those changes were 
approved by the people. Today’s Legislature, however, has ignored the will of the people by 
single-handedly changing Penal Code sections 188 and 189 without voter approval. It has 
further ignored the Legislative Counsel’s advice in pursuit of this unconstitutional assertion of 
legislative primacy over the voters’ will. While the legislature is free to disagree with the voteis 
as a matter of policy, they are not free to amend voter initiatives except upon appioval of the 

initiative itself, or by a vote of the electorate. 

3. Any Amendments to Proposition 7 Require Voter Approv al 

The power vested in the electorate to decide whether the Legislature can amend an 
initiative statute is absolute. fAmwest Surety Ins. Co. v. Wilson (1995) ( Amwest ) 11 Cal.4th 
1243, 1251.) Proposition 7 did not reserve power to amend its provisions to the legislature. 
Therefore, any legislative statutes which amend Proposition 7 require voter appioval. (Cal. 
Const., art. II, § 10.) S.B. 1437 amended Proposition 7 and was not approved by the voters. It is 
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therefore unconstitutional, and must be stricken. 

iii. SENATE BILL 1437 UNCONSITUTIONALLY AMENDS PROPOSITION 115 

California voters passed Proposition 115, known as the Crime Victim’s Reform Act 

(hereinafter “Proposition 115”). Among the goals of the people in enacting Proposition 115 was 
to “create a system in which violent criminals receive just punishment. . . . and in which society 
as a whole can be free from the fear of crime in our homes, neighborhoods, and schools, (see 
Exhibit E - relevant pages from Voter Information Guide for 1990 Primary (1990), text of Prop. 

1T5;-§- r, -subd.-(c)r p. -33;-also available-at: 

https://reDQsitory.uchastings.edu/ca ballot props/1020/ .) To that end, and among other things, 
Proposition 115 amended Penal Code section 189 expanding the definition of first-degieemurdei 
to include murder committed during the commission or attempted commission of five additional 
serious crimes. (Crime Victims Justice Reform Act, Gen. Elec. (June 5, 1990) text of Prop. 115, 
§9.) 

Proposition 115 also amended Proposition 7, expanding its scope by increasing the 
overall number of individuals eligible for punishment for first-degree felony murder. However, 
unlike S.B. 1437, the voters approved the change to Proposition 7’s scope when they approved 
Proposition 115. Proposition 115 in turn reserved power to amend its provisions to the 
legislature, but only “by statute passed in each house by rollcall vote entered in the journal, two- 
thirds of the membership concurring, or by a statute that becomes effective only when approved 
by the electors.” (Crime Victims Justice Reform Act, Gen. Elec. (June 5, 1990) text of Prop. 115, 
§30.) 

Section 3 of S.B. 1437 amended Penal Code section 189 by adding subdivisions (e) as 
outlined above, and (f), which precludes the application of subdivision (e) if the murdei victim is 
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a police officer killed in the course of his or her duties. 4 By its terms, Proposition 115 requires 

either voter approval or a 2/3 vote in both houses to make this change, since Penal Code section 

189 is a “statutory provision[] contained in this measure.” (Crime Victims Justice Reform Act, 

Gen. Elec. (June 5, 1990) text of Prop. 115, § 30.) 

The defense may argue that Proposition 115 had no effect on the remainder of Penal 

Code section 189 because Proposition 115 did not change section 189 except to add crimes to the 

list of crimes for first-degree murder. It is true that the California Constitution requires existing 

law be restated within an initiative so that voters may understand what is being changed (Cal. 

Const., art. IV, § 9), and that when doing so, such a restatement does not in most cases prevent 

the legislature from amending the restated language. However, the California Supreme Court 

added that “[t]his conclusion applies unless the provision is integral to accomplishing the 

electorate’s goals in enacting the initiative or other indicia support the conclusion that voters 

reasonably intended to limit the Legislature’s ability to amend that part of the statute. 

/Commission on State Mandates , supra. 6 Cal.5th at p. 214, italics in original.) Additionally, the 

language chosen by the electors in Proposition 115 was quite clear: 

The statutory provisions contained in this measure may not be amended by the 
Legislature except by statute passed in each house by roll call vote entered in the 
journal, two-thirds of the membership concurring, or by a statute that becomes 
effective when approved by the electors. (Crime Victims Justice Reform Act, 

Gen. Elec. (June 5, 1990) text of Prop. 115, § 30.) 

In Commission on State Mandates , the state was attempting to get out from under its 
obligation to reimburse counties for costs associated with certain aspects of civil commitment 
proceedings for sexually violent predators under The Sexually Violent Predators Act (SVPA, 
Welf. & Inst. Code, § 6600 et seq.), claiming that the 2006 voter-enacted Sexual Predatoi 


4 This is the only constitutional portion of S.B. 1437, because it is written 
to preserve the status of existing law with respect to peace officer murders. 


-19- 




1 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 


Punishment and Control Act: Jessica’s Law (hereinafter “Proposition 83”) substantively 
amended and reenacted various statutes that served as the basis for the reimbursement mandate 
and therefore costs previously associated with SVPA proceedings were no longer a state mandate 
requiring reimbursement, but a voter mandate with costs to be borne by the counties. 
('Commission on State Mandates , supra, 6 Cal.5th at pp. 200-201.) At issue was whether the 
statutes that had been amended by Proposition 83, and then reenacted in full as amended as 
required by the constitution, did in fact make substantive changes to the SVPA or were merely 
777h7I7al The r.niirt hold they had not. fCommission on State Mandates , supra, 240 Cal.Rptr.3d 
at p. 201.) The Court went to some length to emphasize that its holding pertained to the 
wholesale reenactment of a statute without substantive change. It spoke of the underlying 
purposes of Proposition 83, which had re-enacted the SVP provisions but did not focus “on 
duties local governments were already performing under the SPVA.” (Id. at p. 213.) Byway of 
contrast, the Court looked at Shaw v. People ex rel. Chiang 175 Cal.App.4th 577, where 
legislative deviations of money from a trust fund created by Proposition 116 weie impropei 
amendments of the electorate’s enactment outside of the proposition’s authorization. The Couit 
in Commission on State Mandates said this sought “to undo the very protections the voters had 
enacted” (6 Cal. 5th at p. 213) and went to “the heart of a voter initiative” (Id. at p. 212). 

Relevant to the argument here, it was noted by the court in Commission on State 
Mandates that Proposition 83 did expand the definition of a sexually violent predator, and 
“[although the SVP definition does not itself impose any particular duties on local governments, 
it is necessarily incorporated into each of the listed activities. Indeed, whether a county has a 

duty to act (and, if so, what it must do) depends on the SVP definition.” ( Commission.on State 

Mandates , supra. 6 Cal.5th at pp. 216-217, italics in original.) The Court, therefore, remanded 
the matter to the Commission to determine whether and how the initiative s expanded definition 
“ — - 20 - 
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of an SVP may affect the state’s obligation to reimburse the Counties for implementing the 
amended statute. (Id. at p. 201.) Thus, the question was left open whether amending the statute 
to broaden the definition of an SVP, resulting in a larger group of individuals who could be 
subject to the law thus triggering a county’s duty to act is a substantive change. 

Proposition 115 amended Penal Code section 189 to add five additional serious felonies 
to the felony murder rule, including kidnapping, sodomy, oral copulation of a minor, forced 
sexual penetration, and train wrecking. At the time it was passed, these provisions would apply 
to an aider and abettor in a first-degree murder, whether or not the defendant was the actual 
killer, acted with the intent to kill, or was a major participant who acted with reckless 
indifference to human life, (see Pen. Code, § 189, compared to Pen. Code, § 189, subd. (e) as 
amended by S.B. 1437.) Because Proposition 115 directly amended section 189, and because 
S.B. 1437 substantially changes to whom Penal Code section 189 may apply by requiring 
additional elements be proven for accomplices that were not included in Proposition 115’s 
version of Penal Code section 189, S.B. 1437 is also violative of the amendment provisions of 
Proposition 115. Any other interpretation would require one to conclude that when adding the 
five additional felonies to Penal Code section 189, thus necessitating a 25-years-to-life sentence, 
and eligibility for death or life without parole if a special circumstance was alleged and proven, 
that the voters were entirely indifferent to the Legislature undermining the amendments by 
adding significant additional requirements for those very same offenses (kidnapping, sodomy, 
oral copulation of a minor, forced sexual penetration, and train wrecking). This strains credulity. 
It is especially suspect given the command that “the statutory provisions contained in this 
measure may not be amended by the Legislature except ” subject to a two-thirds majority in each 
house or a vote of the people. (Crime Victims Justice Reform Act, Gen. Elec. (June 5, 1990) text 
of Prop. 115, § 30, italics added.) 

- — 
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Proposition 115 did not merely re-enact Penal Code section 189 as required by the 
Constitution to make minor technical, non-substantive changes to it. Rather, the heart of 
Proposition 115 focused on the fact that “the rights of crime victims are too often ignored by our 
courts and by our State Legislature, that the death penalty is a deterrent to murder, and that 
comprehensive reforms are needed in order to restore balance and fairness to our criminal justice 


7 


system.” (Crime Victims Justice Reform Act, Gen. Elec. (June 5, 1990) text of Prop. 115, § 1, 
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subd. (a).) Furthermore, “[t]he goals of the people in enacting this measure are . . . to create a 
system in which violent criminals receive just punishment, . . . and in which society as a whole 
can be free from fear of crime in our homes, neighborhoods, and schools.” (Crime Victims 
Justice Reform Act, Gen. Elec. (June 5, 1990) text of Prop. 115, § 1, subd. (c).) Removing 
culpability from felony murder cannot be said to be anything other than at odds with those goals. 
Proposition 115 also added Penal Code section 190.2, subdivisions (c) and (d) (Crime Victims 
Justice Reform Act, Gen. Elec. (June 5, 1990) text of Prop. 115, § 9.), which contained language 
for accomplices that is nearly identical to S.B. 1437, section 3, subdivision (e) (codified at Pen. 
Code, § 189, subd. (e)), except that Proposition 115 only required those additional elements for 
sentences of Life Without the Possibility of Parole or the Death Penalty, not for first-degree 
murder by accomplices. Had the voters wanted the additional requirements for accomplices to 
apply to Penal Code section 189, they would have codified it as such. The Legislature was not 
free to impose that choice in S.B. 1437, except upon compliance with article II, section 10 of the 
California Constitution. 

Since the amendment to section 189 contained in Proposition 115 was a substantive one, 
any further substantive changes to Penal Code section 189 requires two-thirds approval vote in 
both houses as mandated by Proposition 115. S.B. 1437 thereafter substantively changed Section 
189, and did so without the necessary two-thirds approval vote in both houses, (see Exhibit F - 
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Sen. Bill No. 1437 (2017-2018 Reg. Sess), Votes.) 5 It is therefore an unconstitutional 
amendment and must be stricken. 

As further evidence that Proposition 115 is violated, it must be noted that there is a 
distinction between the limiting language in Proposition 115 - “the statutory provisions 
contained in this measure may not be amended” - and the more commonly used language used in 
most propositions to limit amendments to its provisions - “[tjhe provisions of this act shall not 
be amended by . . .” 6 Notwithstanding the general rule that mere restatement of existing 
language in a statute as required by the Constitution (Cal. Const., art. IV, § 9) does not prevent 
legislative amendment (see Commission on State Mandates, su p ra . 6 Cal.5th at p. 214), the 
electorate has the power to prevent an amendment to any statute it chooses to include in the 
initiative. To make this clear, if the voters (knowing about the general rule) nonetheless wished 
to insulate existing language in a murder statute, how might they do it? Merely stating “the 
provisions of this act” shall not be amended would not be sufficient because the voters are 
assumed to be aware that this language must be read in light of the general rule. On the other 
hand, if voters did not want the legislature to be able to amend any of the specific statutes 
included in the initiative, without regard to how much of the language of the statute was changed 
and regardless of the general rule, the initiative would say exactly what Proposition 115 states: 

5 Sen. Bill No. 1437 (2017-2018 Reg. Sess), Votes, at 

http://leginfo.legislature.ca.gov/faces/billVotesClient.xhtml?bi11 id=20l72 01 
80SB1437 . 

6 Only three other initiatives appear to use language identical to that found 

in Proposition 115. (see Proposition 139 (enacted in 1990), Proposition 187 
(enacted in 1994), and Proposition 9 (enacted in 1990.) The vast majority of 
initiatives use language similar to "[t]he provisions of this act shall not 
be amended by . . .." 
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“the statutory provisions contained in this measure may not be amended . . 

Proposition 115 reserved the power to amend its statutory provisions to the legislature, 
but only if it passed by 2/3 vote in both houses or was approved by the electorate. With its 
changes to Penal Code section 189, S.B. 1437 amended Proposition 115 without the required 
votes, and is therefore unconstitutional and must be stricken. 

California voters have stated time and again that they are in favor of imposing increased 
and lengthy prison terms for murderers, as well as protecting the rights of victims to a prompt 
and final conclusion to cases. The passage of Senate Bill 1437 attempts to thwart the will of the 
voters in a manner that does not pass Constitutional muster. As of the writing of the motion, at 
least one court in California has found S.B. 1437 to be unconstitutional (see Exhibit G). As 
such, Senate Bill 1437 is unconstitutional, and the People are asking the court set aside the plea 
agreement. 


B. THE COURT SHOULD SET ASIDE NEKO WILSON’S PLEA AGREEMENT 


Plea bargains are interpreted according to contract principles, and a mistake of law should 
entitle the prosecutor to have the court vacate the plea agreement and restore the parties to the 
same position as before the plea. See People v. Superior Court (Sanchez) (2014) 223 Cal.App.4 th 


The People entered in to a plea agreement with Neko Wilson under the belief that S.B. 1437 
was constitutional. The People now believe that S.B. 1437 is unconstitutional for the reasons 
stated above. The People would not have entered in to the plea agreement with Neko Wilson but 
for the passage of S.B. 1437. The People believe it is within the Court’s discretion to set aside 


the plea if the Court deems S.B. 1437 unconstitutional. Therefore, the People are asking the 
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Court to deem S.B. 1437 unconstitutional, and further to exercise its discretion and set aside the 


C. IF THE COURT DENIES THE PEOPLE’S MOTION TO SET ASIDE THE PLEA. 
THE COURT SHOULD SENTENCE NEKO WILSON TO THE MAXIMUM 
TIME ALLOWABLE UNDER THE PLEA AGREEMENT 


Here, Neko Wilson’s plea agreement provides that he can be sentenced up to a maximum 
term of nine years in state prison. The Probation reports recommends a sentence of eight years. 
The People agree with that recommendation for the felony cases. However, it appears the 
probation report does not account for the plea in case M09800410. The defendant is eligible for 
a consecutive year in custody in that case. Therefore, assuming the court denies the motion to 
set aside the plea, the People ask the court to sentence the defendant to a consecutive year in that 


case for a total of nine years. 


IV. 

CONCLUSION 


The People respectfully request that the Court set aside Defendant Wilson’s plea. 


DATED: March 6, 2019 


Respectfully submitted, 


Lisa A. Smittcamp 
District Attorney 


By: ^4/ t / 

William Lacy^^ 

Sr. Deputy District Attorney 
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AMENDED IN ASSEMBLY MARCH 22, 2018 

CALIFORNIA LEGISLATURE-2017-18 REGULAR SESSION 

ASSEMBLY BILL No. 3104 


Introduced by Assembly Member Cooper 


February 16, 2018 


_An act to rniendSed&s&iS9=Q€-Sections- J89,J90, and 190.2 of, and 

to add Sections 190.01 and 1170.127 to, the Penal Code, relating to 
crimes. 


LEGISLATIVE COUNSEL'S DIGEST 

AB 3104, as amended. Cooper. Murder. 

Existing law defines first degree murder, in part, as all murder that 
is committed in the perpetration of, or attempt to perpetrate, specified 
felonies, including arson, rape, carjacking, robbery, burglary, mayhem, 
and kidnapping. Existing law, as enacted by Proposition 7, approved 
by the voters at the November 7, 1978, statewide general election, 
prescribes a penalty for that crime of death, imprisonment in the state 
prison for life without the possibility of parole, or imprisonment in the 
state prison for a term of 25 years to life. Existing law, as amended by 
Proposition 115 as approved by the voters at the June 5,1990, statewide 
primary election, requires the sentence of life without the possibility of 
parole or death to be imposed when specified special circumstances 
have been found to be true, including when the murder was committed 
while the defendant was engaged in, or was an accomplice in, the 
commission of, attempted commission of, or the immediate flight after 
committing, or attempting to commit, specified felonies. Existing law, 
also as amended by Proposition 115, requires that every person, not 
the actual killer, who, with reckless indifference to human life and as 
a major participant, aids, abets, counsels, commands, induces, solicits, 
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AB 3104 


— 2 — 


requests, or assists in the commission of an enumerated felony that 
results in the death of some person or persons, and who is found guilty 
of murder in the first degree therefor, be punished by death or 
imprisonment in the state prison for life without the possibility of parole. 

Existing law defines 2nd degree murder as all murder that is not in 
the first degree and imposes a penalty of imprisonment in the state 
prison for a term of 15 years to life. 

Existing law, as amended by- Proposition 115 a s-a pproved by the 
voters-at-the June 5, 199%-s fettewi d c pri ma ry-election, provide s t ha t a 
murder committed by certain mcans- or - undcr cer t a i n-circums t ances is 
murder in the first d egre^-and- all other kinds - of murd e r a rc of the seco nd 
degree. The Legislature may amend Proposition 115 by a statute passed 
in each house by rollcall vote entered in the journal, J / 3 of the 
membership concurring, or by a statute that becomes effective only 
when approved by the electors. 

—This bill-would-amendwariouspropositions by limiting the sentence 
for specified instances of first degree murder to 25 years to life, 
specifically where the person is not the actual killer but acts with 
specified intent. The bill would define as 2nd degree murder, punishable 
by 15 years to life in state prison, a person who is not the actual killer 
and who does not act with reckless indifference to human life and is 
not a major participant in the crime, bat who aids, abets, counsels, 
commands, induces, solicits, requests, or assists an actor in the 
commission or attempted commission of an enumerated crime that 
results in the death of a person. 

This bill would provide a means for a person to petition for recall 
and resentencing when he or she was sentenced to an indeterminate 
term of imprisonment in the state prison for life without the possibility 
of parole when he or she was not the actual killer, did not act with 
reckless indifference to human life, and was not a major participant in 
the underlying felony. The bill would require the petitions for recall 
and resentencing to be filed on or before January 1, 2024. 

This—bill-would-ma ke - technical , non s ub s tantive ■ cha nges- to — th at 

Vote: majority-%. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 
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June 20, 2018 


Honorablejim Cooper 

Roonr6025rScace _ Gapifol .~ 

Felony Murder Accomplice Liability - #1813978 


Dear Mr. Cooper: 

Pursuant to your request, we have prepared the enclosed measure relating to the 
accomplice liability for felony murder. 

The proposed measure, if enacted, would prohibit malice, for purposes of a 
conviction of murder, from being implied based solely on a person's participation in a crime 
(Sec. 1; Sec. 188, Pen. C.). Additionally, the proposed measure would prohibit a participant 
in the perpetration or attempted perpetration of one of the felonies that can result in a 
conviction for first degree murder if a death occurs, from being liable for murder, unless the 
person was the actual killer; was not the actual killer, but, with the intent to kill, aided, 
abetted, counseled, commanded, induced, solicited, requested, or assisted the actual killer; or 
rhe person was a major participant in the underlying felony and acted with reddess 
indifference to human life (Sec. 2; Sec. 189, Pen. C.), The effective result of the proposed 
measiire would be to reduce the number of people who could be convicted of murder and, 
instead, make those people eligible for conviction only for rhe underlying felony offense. 

Section 190 of the Penal Code (Section 190), enacted by Proposition 7, which was 
adopted by the voters in the June 5, 1978, statewide genera! election, established increased 
sentences for the commission of first degree and second degree murder. The courrs generally 
presume that the voters were aware of existing law at rhe time of approving the initiative, 
including the definition of the crime for which they were imposing a sentence (see, for 
example Professional Engineers in California Government v. Kempton (2007) 40 Cal.4rh 10J6, 
1048 (voters presumed to be aware of existing law when they approve a ballot proposal)). 
Relevant to this measure, Section 189 of the Penal Code at the time the voters enacted 
Proposition 7 enumerated a discreet list of actions for which an individual could be convicted 
of first degree murder, including felony murder. Thus, by enacting Proposition 7 the voters 
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contemplated that felony murder, and the accomplice liability for felony murder, would be 
punishable according to the increased penalty enacted by the initiative. 

The California Constitution authorizes the Legislature to amend or repeal an 
initiative stacute 'only by a statute that becomes effective when approved by the electors, 
unless the initiative statute permits amendment or repeal without their approval (see 
subd. (c), Sec. 10, Art. II, Cal. Const.). A legislative proposal constitutes an amendmentofan 
initiative statute if it changes the scope or effect of the initiative ( Proposition 103 Enforcement 
Project v. Charles Quackenbasb (1998) 64 Cal.App.4th 1473, 1485). Proposition 7 does nor 
permit amendment by the Legislature, and thus any amendment would have to be submitted 
to the voters to become effective. 

The legal effect of your proposed measure would be ro reduce the number of 

..people._who_.could. be convicted of murder., and, inscead, make those people eligible for_ 

conviction only for the underlying offense, for which a different sentence applies. Thus, the 
proposed measure constitutes an amendment of Proposition 7 because it changes the scope 
and definition of murder on which the voters relied when enacting Section 190 by initiative in 
1978. As such, the proposed measure requires the approval of the electors to become 
effective, in compliance with Section 10 of Article II of the California Constitution. 

If you wish further assistance with this measure, please contact the undersigned 


Very truly yours, 

Diane F. Boyer-Vine 
Legislative Counsel 

dV- 

By 

Sharon L. Everett 
Deputy Legislative Counsel 
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Murder. Penalty—Initiative Statute 


Official Title and Summary Prepared by the Attorney General 


MURDER. PENALTY. INITIATIVE STATUTE. Changes and expands categories of first degree murder for which 
penalties of death or confinement without possibility of parole may be imposed.' Changes minimum sentence for first 
degree murder from life to 2S years to life. Increases penalty for second degree murder. Prohibits parole of convicted 
murderers before service of 25 or 15 year terms, subject to good-time credit. During punishment stage of cases in which 
death penalty is authorized:’permits consideration of all felony convictions of defendant; requires court to impanel new 
jury if first jury is unable to reach a unanimous verdict on punishment: Financial impact: Indeterminable future increase 
in state costs. 


Analysis by Legislative Analyst 


Background: 

Under existing law, a person convicted of first degree 
mur(fer..can.be punished, in.one. of three ways: (1) by 
death, (2) by a sentence of life in prison without the 
possibility of parole, or (3) by a life sentence with the 
possibility of parole, in which case the individual would 
become eligible for parole after serving seven years. A 
person convicted of second degree murder can be sen¬ 
tenced to 5, 6, or 7 years in prison. Up to one-third of 
a prison sentence may be reduced through good behav¬ 
ior. Thus, a person sentenced to 6 years in prison may 
be eligible for parole after serving 4 years. 

Generally speaking, the law requires a sentence of 
death or life without the possibility of parole when an 
individual is convicted of first degree murder under 
one or more of the following special circumstances: (1) 
the murderer was hired to commit the murder; (2) the 
murder was committed with explosive devices; (3) the 
murder involved the killing of a specified peace officer 
or witness; (4) the murder was committed during the- 
commission or attempted commission of a robbery, kid¬ 
napping, forceable rape, a lewd or lascivious act with a 
child, or first degree burglary; (5) the murder involved 
the torture of the victim; or (6) the murderer has been 
convicted of more than one offense of-murder in the 
first or second degree. If .any of these special circum-’ 
stances is found to exist, the judge or jury must “take 
into account and be guided by” aggravating or mitigat¬ 
ing factors in sentencing the convicted person to either 
death or life in prison without the possibility of parole. 
“Aggravating" factors which might warrant a death 
sentence include brutal treatment of the murder vic¬ 
tim. “Mitigating” factors, which might warrant life im¬ 
prisonment, include extreme mental or emotional dis¬ 
turbance when the murder occurred. 

Proposal: 

This proposition would: (1) increase the penalties for 
first and second degree murder, (2) expand the list of 
special circumstances requiring a sentence of either 
death or life imprisonment without the possibility of 
parole, and (3) revise existing law relating to mitigating 
or aggravating circumstances. 

The measure provides that individuals convicted of 
first degree murder and sentenced to life imprison¬ 


ment shall serve a minimum of 25 years, less whatever 
credit for good behavior they have earned, before they 
can be eligible for parole. Accordingly, anyone.sen¬ 
tenced to life imprisonment would have’to serve at least 
16 years and eight months. The penalty for second de¬ 
gree murder would be increased to 15 years to life im¬ 
prisonment. A person sentenced to 15 years would have 
to serve at least 10 years before becoming eligible for 
parole. 

The proposition would also expand and modify the 
list of special circumstances which require either the 
death penalty or life without the possibility of parole. As 
revised by the measure, the list of special circumstances 
would, generally speaking, include the following: (1) 
murder for any financial, gain; (2) murder involving 
concealed explosives or explosives that are mailed or 
delivered; (3) murder committed for purposes of pre¬ 
venting arrest or aiding escape from custody; (4) mur¬ 
der of any peace officer, federal law enforcement offi¬ 
cer, fireman witness, prosecutor, judge, or elected or 
. appointed official with respect to the performance of 
■ such person’s duties; (5) murder involving particularly • 
heinous, atrocious, or cruel actions; (6) killing a victim 
while lying in wait; '(7) murder committed during or 
while fleeing from the commission or attempted com¬ 
mission of robbery, kidnapping, specified sex crimes 
(including those sex crimfes that now represent “special 
circumstances”), burglary, arson, and trainwrecking; 

(8) murder in which the victim is tortured or poisoned; 

(9) murder based on the victim’s race, religion, nation¬ 
ality, or country of origin; or (10) the-murderer has 
been convicted of more than one offense of murder in 
the first or second degree. 

Also, this proposition would specifically make persons 
involved in the crime other than the actual murderer 
subject to the death penalty or life imprisonment with¬ 
out possibility of parole under specified circumstances. 

Finally, the proposition would make the death sen¬ 
tence mandatory if the judge or jury determines that 
the- aggravating circumstances surrounding the crime 
outweigh the mitigating circumstances. If aggravating 
circumstances are found not to outweigh mitigating cir¬ 
cumstances, the proposition would require a life sen¬ 
tence without the possibility of parole. Prior to weigh¬ 
ing the aggravating and mitigating factors, the jury 










would have to be informed that life without the possibil¬ 
ity of parole might at a later date be subject to commu¬ 
tation or modification, thereby allowing parole. 

fiscal Effect: ' 

We estimate that, over time, this measure would in¬ 
crease the number of persons in California prisons, and 
thereby increase the cost to the state of operating the 
prison system.. 

The increase in the prison population would result 
from: _ 

• the longer prison sentences required for first de¬ 
gree murder (a. minimum period of imprisonment 
equal to 16 years, eight months, rathe.r than seven 
years); 

• the longer prison sentences required for second de¬ 
gree murder (a minimum of ten years, rather than 
four years); and 


• an increase in the number of persons sentenced to 
life without the possibility of parole. 

There could also, be an increase in the number of 
executions as a result of this proposition, offsetting part 
of the increase in the prison population. However, the' 
number of persons executed as a result of this measure 
would be significantly less than the number required to 
serve longer terms. 

The Department of Corrections states, that a small 
number of inmates can be added to the prison system ■ 
at a cost of $2,575 per inmate per year. The additional 
costs resulting from this measure would not begin until 
1983. This is because the longer terms would only apply 
to crimes committed after the proposition became ef¬ 
fective, and it would be four years before any person 
served the minimum period of imprisonment required 
of second degree murderers under existing law. 


Text of Proposed Law 


This initiative measure proposes to repeal and add sections 
of the Penal Code; therefore, existing provisions proposed to 
be deleted are printed in strike ou t ty p e and new provisions 
proposed to be added are printed in italic type to indicate that 
they are new. 


PROPOSED LAW 


Section 1. Section 190 of the Penal Code is repealed. 
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See. 2. Section 190 is added to the Penal. Code, to read: 
190. Every person guilty of murder in the first degree shall 
suffer death, confinement in state prison for life without possi¬ 
bility of parole, or confinement in the state prison for a term 
of 25 years to life. The penalty to be applied shall be deter- • 
mined as provided in Sections 190.1, 190.2, 190.3, 190.4, and 
190.5. ■ 

Every person guilty of murder in the second degree shall 
suffer confinement in the state prison for a term of 15 years 
to life. 

The provisions of Article 2.5 (commencing with Section 
2930) of Chapter 7 of Title 1 of Part 3 of the Penal Code shall 
apply to reduce any minimum term of25 or 15 years in a state 
prison imposed pursuant to this section, but such person shall 
not otherwise be released on parole prior to such time. 

Sec. 3. Section 190.1 of the Penal Code is repealed. . 
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Sec. 4. Section 190.1 is added to the Penal Code, to read: 
190.1. A casein which the death penalty.rmy be imposed 
pursuant to this chapter shall be tried in separate phases as 
follows: 


(a) The question of the defendant's guilt shall be first de¬ 
termined. If the trier offact finds the defendant guilty of First 
degree murder) it shall at the same time determine the truth 
ofall special circumstances charged as enumerated in Section 
190.2 except for a special circumstance charged pursuant to 
paragraph (2) of subdivision (a) of Section 190.2 where it is 
alleged that the defendant had been convicted in a prior 
proceeding of the offense of murder in the first or second 
degree. 

(b) If the defendant is found guilty of first degree murder 
and one of the special circumstances is charged pursuant to 
paragraph (2) of subdivision (a) of Section 190.2 which 
charges that the defendant had been convicted in a prior- 
proceeding of the offense of murder of the first dr second 
degree, there shall thereupon be further proceedings on the 
question of the truth of such special circumstance. 

(c) If the defendant is found guilty of first degree murder 
and one or more special circumstances as-enumerated in Sec¬ 
tion 190.2 has been charged and found to be true, his sanity 
on any plea of not guilty by reason of insanity under Section 
1026shall be determined as provided in Section 190.4. If he is 

Continued on page 41 
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Murder. Penalty—Initiative Statute 



Argument in Favor of Proposition 7 


CHARLES MANSON, SIRHAN SIRHAN, THE ZO- 
. DrAC KILLER, THE SKID-ROW SLASHER, THE 
HILLSIDE STRANGLER.. 

These infamous names have become far too familiar 
to every Californian. They represent only a small por¬ 
tion of the deadly plague of violent crime which terror¬ 
izes law-abiding citizens. 

Since 1972, the people have been demanding a tough, 
effective death penalty law to protect our families from 
ruthless killers. But, every effort to enact such a law has 
been thwarted by powerful anti-death penalty politi¬ 
cians in the State Legislature. 

In August of 1977, when the public outcry for a capital 

—punishment law became too loud todgnore, the anti- 

death penalty politicians used their influence to make 
sure that the death penalty law passed by the State 
Legislature was as weak and ineffective as possible. 

' That is why 470,000 concerned citizens signed peti¬ 
tion's to give you the opportunity to vote on this new, 
tough death penalty law. 

Even if the President of the United States were assas¬ 
sinated in California, his killer would not receive the 
death penalty in some circumstances. Why? Because 
the Legislature’s vveak death penalty law does not ap- ' 
ply. Proposition 7 would.' 

If Charles Manson were to order his family of drug- 
crazed killers to slaughter your family, Manson would 
not receive the death penalty. Why? Because the Legis¬ 
lature’s death penalty law does not apply to the master 
' mind of a murder such as Manson. Proposition 7 would. 


And, if you were to be killed on your way home to¬ 
night simply because the murderer was high on dope 
and wanted the thrill, that criminal would not receive 
the death penalty. Why? Because the Legislature’s 
weak death penalty law does not apply to every mur¬ 
derer. Proposition 7 would. 

Proposition 7 would also apply to the killer of a judge, 
a prosecutor, or a fireman. It would apply to a killer who 
murders a citizen in cold blood because of his race or 
religion or nationality. And, it would apply to all situa¬ 
tions which are covered by our current death penalty 
law. . 

In short, your YES vote on Proposition 7 will give 
every Californian the protection of the nation’s toug h- 
est, most effective death penalty law. 

A long and distinguished list of judges and law en¬ 
forcement officials have agreed that Proposition 7 will 
provide them with a powerful weapon of deterrence in 
their war on violent crime. 

Your YES vote on Proposition 7 will help law enforce¬ 
ment officials to stop violent crime—NOW. ■ 

. JOHN V. BRIGGS 

Senator, State of California 
35th District 

. DONALD H. HELLER 
Attorney at Law 
Former Federal Prosecutor 

DUANE LOWE 

• President, California Sheriffs'Association 
Sheriff of Sacramenjto County 


Rebuttal to Argument in Favor of Proposition 7 


The argument for Proposition 7 is strictly false adver¬ 
tising. ' 

• It would not affect the Charles Manson and Sirhan 
Sirhan cases. They were sentenced under an old 
.law, thrown out by the Courts because it was im-' 
properly written. 

. As for the “zodiac killer”, “hillside strangler” and 
“skid-row slasher”, they were never caught. Even 
the nation's “toughest", death penalty law cannot 
substitute for the law enforcement work necessary 
to apprehend suspects still on the loose. 

But you already know that. 

Regardless of the proponents’ claim, no death penalty 
law—neither Proposition 7 nor the current California 
law—can guarantee the automatic execution of all con¬ 
victed murderers, let alone suspects not yet apprehend- 
ed. 

California has a strong death penalty law. Two-thirds 
of the Legislature approved it in August, 1977, after 
months of careful drafting and persuasive lobbying by 
law enforcement officials and other death penalty advo¬ 
cates. 


The present law is not “weak and ineffective”. as 
claimed by Proposition 7 proponents. It applies to mur¬ 
der cases like the ones cited. 

Whether or not you believe that a death penalty law 
is necessary to our system of justice, you should vote hlO 
on Proposition 7. It is so confusing that the courts may 
well throw it out. Your vote on the murder penalty 
initiative will not be a vote on the death penalty; it will 
be a vote on a carelessly drafted, dangerously vague and 
possibly invalid statute. 

Don’t be fooled by false advertising. READ Proposi¬ 
tion 7. VOTE NO. 

MAXINE SINGER 

President, California Probation, Parole 
and Correctional Association 

NATHANIEL S. COLLEY 

Board Member, National Association for the 
Advancement of Colored People 

JOHN PAIRMAN BROWN 

Board Member, California Church Council , 


Arguments printed on this page are the opinions of the authors and have not been 
checked for accuracy by any official agency. 
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Argument Against Proposition 7 


DON’T BE FOOLED BY FALSE ADVERTISING. 
The question you are voting on is NOT whether Califor¬ 
nia should have the death penalty. California AL-. 
READY has the death penalty. 

The question is NOT whether California should have 
a tough, effective death penalty. California ALREADY 
has the death penalty for more different kinds of crimes • 
than any other State in the country'. 

The question you are voting on is whether to repeal 
California’s present death-penalty law and replace it 
with a new one. Don’t be fooled by false advertising. If 
somebody tried to sell you a new. car, you’d compare it 
with your present automobile before paying a. higher 
price for a worse machine. 

l—W hetherorriotyouagreewith California's present 
law, it was written carefully by people who believed in 
the death penalty and wanted to see it used effectively. 
It was supported by law enforcement officials familiar 
with criminal'law. 

The new law proposed by Proposition 7 is written 
carelessly and creates problems instead of solving.them. 
For example, it does not even say what happens to 
people charged with murder under the present law if . 
the new one goes into effect. 

As another example, it first says that “aggravating 
circumstances” must outweigh “mitigating circum¬ 
stances" to support a death sentence. Then it says that 
mitigating circumstances" must outweigh “aggravat¬ 
ing circumstances” to support a life sentence. This 
leaves the burden of proof unclear. As a result, court 
processes would become even more complicated. . 


Proposition 7 does allow the death penalty in more 
cases than present law. But what cases? ■ 

Under Proposition 7, a man or woman could be sen¬ 
tenced to die for lending another person a screwdriver 
to use in a burglary, if the other person accidentally 
killed someone during the burglary. Even if the man or 
woman was not present during the burglary, had no 
intention that anyone be killedor hurt, in fact urged the 
burglar not to take a weapon along, they could still be 
sentenced to die. 

This is the kind of law that wastes taxpayers' money 
by putting counties to the expense of capital trials in 
many cases where the death penalty is completely inap¬ 
propriate. To add to the .waste, Proposition 7 requires 
two or more jury trials in some cases where present-law 
requires only one. 

Don’t let yourself bd fooled by claims that Proposition 
7 will give California a more effective penalty for mur¬ 
der. It won’t. DON’T. BE FOOLED BY FALSE AD¬ 
VERTISING, Vote NO on Proposition 7. 


MAXINE SINGER 

Pi evident, California Probation, Parole 
and Correctional Association 

NATHANIEL S. COLLEY 
Board Member, National Association for the 
Advancement of Colored People 

. JOHN PAIRMAN BROWN 
■Board Member, California Church Council 


Rebuttal to Argument Against Proposition 7 


• ALRIGHT,'LET’S TALK ABOUT FALSE ADVER¬ 
TISING. ... 

The opposition maintains if someone were to lend a 
screwdriver to his neighbor and the neighbor used it to 
commit a murder, the poor lender could get the death 
penalty, even though “he had NO INTENTION that 
anyone be killed." 

Please turn back and read Section 6b of the Proposi¬ 
tion 7. It says that the' person must have INTENTION¬ 
ALLY aided in the commission of a murder to be sub¬ 
ject to. the death penalty under this initiative. 

They say that Proposition 7 doesn't specify what hap¬ 
pens to those who have been charged with murder 
under the old law. Any first-year law student could have 
. told them Proposition 7 will not be applied retroactive¬ 
ly. Anyone arrested under an old law will be tried and 
sentenced under the old' law. 

•The opposition can’t understand why we included 
•the aggravating vs. mitigating circumstances provision 
in Proposition 7. Well, that same first-year law student 


could have told them this provision is required by the 
U.S. Supreme Court. The old law does not meet this 
requirement and might be declared unconstitutional, 
leaving us with no death penalty .at all! 

If we are to turn back the rising tide of violent crime 
that threatens each and every one of us, we must act 
NOW. • 

This citizen’s .initiative will give your family the pro¬ 
tection of the strongest, most effective death penalty 
law in the nation. 

JOHN V. BRIGGS 
Senator, State of California 
35th District 

DONALD H. HELLER 
Attorney at Law 

Former Federal Prosecutor , 

DUANE LOWE 

President, California Sheriffs' Association 
Sheriff of Sacramento County 


Arguments printed on this page are the opinions of the authors and have not been 
checked for accuracy by any official agency. 
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(g) "Fully Enclosed " means dosed in by a ceiling or roof 
and by waits on all sides. 

(k) "Health Facility" has the meaning set forth'in Section 
1250 of the Health and Safety Code, whether operated by a 

'iblic or private entity. 

(i) "Place of Employment" means any area under, the con¬ 
trol ofa public or private employer which employees normal¬ 
ly frequent during the course of employment but to which 
members of the public are not normally invited, including, 
but not limited to, work areas, employee lounges, restrooms, 
meeting rooms, and employee cafeterias. A private residence 
is not a "'place of employment. " 

(j) "PollingPlace"means the entire room, hall, garage, or 
other facility in which persons cast ballots in an election, but 
only during such time as election business is being conducted. 

(k) "Private.Hospital Boom" means a room in a health 
facility containing one bed for patients of such facility. 

(J) "Public Place " means any area to which the public is 
in vited or in which the public is permitted or which serves as 
a place of volunteer service. A private residence is not a "pub¬ 
lic place. " Without limiting the generality of the foregoing, 
"public place" includes: • . 

_ (ij arenas, auditoriums, galleries,, museums, and theaters; 

■ (if) business establishments dealing in goods or services to 
which the public is invited or in which the public is permitted: 

(iii) instrumentalities of public transportation while oper¬ 
ating within the boundaries of the State of California; 

(iv) facilities or offices of physicians, dentists, and other 
persons licensed to practice any of the healing arts regulated 
under Division 2 o f the Business and Professions Code; 

(v) elevators in commercial, governmental, office, and 
residential buildings; , 

(vi) public restrooms; 


TEXT OF PROPOSITION ^--Continued from page 29 

truth of the charges upon which a finding of probable cause 
was based and whether such charges, if found to be true, 
render the employee unfit for service. This hearing shall be 
held in private session in accordance with Govt. Code f 54957, 
unless the employee requests a public hearing. The governing . 
board’s decision as to whether the employee is unfit for serv¬ 
ice shall be made within thirty (30) working days after the 
conclusion of this hearing. A decision that the' employee is 
unfit for service shall be determined by not.less than a simple 
majority vote of the entire hoard. The written decision shall 
include findings of fact and conclusions of law. 

(f) Factors to be con ddcred by the boardin evaluating the 
charges of public homosexual activity or public homosexual 
conduct in question and in determining unfitness for service 
shall include, but not be limited to: (1) the likelihood that the 
activity or conduct may adversely affect, students or other 
employees; (2) the proximity or remoteness in time, or loca¬ 
tion of the conduct to the employee's responsibilities; (3) the 
extenuating or aggravating circumstances which, in the judg¬ 


(vii) jury rooms and juror waiting rooms; 

(viii) polling places; 

(ix) courtesy vehicles. . 

(m) ".Restaurant" has the meaning set forth in Section 
28522 of the Health and Safety Code except that the term 
"restaurant" does not include an employee cafeteria or a tav¬ 
ern or cocktail lounge if such tavern or cocktail lounge is a 
"bar"pursuant to Section 25939(a). 

(n) "Retail Tobacco Store " means a retail store used pri¬ 
marily for the sale of smoking products and smoking uccesso-. 
ries and in which the sate of other products is incidental. 
"Retail tobacco store " does not include a tobacco department 
of a retail store commonly known as a department store. 

(o) ",Rock Concert " means a live musical performance 
commonly known as a rock concert and at which the. musi¬ 
cians use ' sound amplifiers. 

(p) "Semi-Private Hospital, Room" means a room in a 
■health facility containing two beds for patients of such facility. 

(q) "Smoking" means and includes the carrying or holding 

of a lighted cigarette, cigar, pipe, or any other lighted smok¬ 
ing equipment used for the practice . commonly known ns 
smoking, or the intentional inhalation or exhalation of smoke 
from any such lighted smoking equipment." -- 

SECTION 2: Severability 

If any provision of Chapter 10.7 of the Health and Safety 
Code or the application thereof to any person or circumstance 
is held invalid, any such invalidity shall not affect other provi¬ 
sions or applications of said Chapter which can hegiven effect 
without the invalid provision or application, and to this end, 
the provisions of said Chapter are severable. 

SECTION .3: Effective Date 

Chapter 10.7 of the Health and Safety Code becomes effec¬ 
tive 90 days after approval by the electorate. ' 


ment of the board, must be examined in weighing’the evi¬ 
dence; and (4) whether the conduct included acts, words or 
deeds, of a continuing or comprehensive nature which would 
tend to encourage, promote, or dispose schoolchildren toward 
private or public homosexual activity or private or public 
homosexual conduct. 

(g) If, by a preponderance of the evidence, the employee 
is found to have engaged in public homosexual activity or 
public homosexual conduct which renders the employee unfit 
for service, the employee shall be dismissed from employ¬ 
ment. The decision of the governing board shall be subject to 
judicial review. 

SECTION 4. Severability Clause 

If any provision of this enactment or the application thereof 
to any person or circumstances is held invalid, such invalidity 
shall not affect other provisions or application of this enact¬ 
ment which can be given effect without the invalid provision ' 
of application, and to this end the provisions of this enactment 
are severable. 
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found to be sane, there shall thereupon be further proceed¬ 
ings on the guestion of the penalty to be imposed. Such pro¬ 
ceedings shall be conducted in accordance with the provisions 
of Section 190.3 and 190.4. 

Sec. 5. Section 190,2 of the Penal Code is repealed. 

m the first degree sh e ll he death er confinemen t in the state 
prison for fife wit hou t poss ib ili ty of pa r ole hr any ease hr which 


one er mo r e ef the follow i ng spee i e l cir cumstance s has been 
eha r ged end specially found; in a' proceeding wider Se cti o n 
49ih4r to be truer 

iffy The murder was i nten tiona l and was earned eat purstd 
ant to agre ement by the pe r son whe committed the murde r 
te aeeept a val uabl e consideration for the aet ef murder from 
any pe r son other than the victim ; 

•fhf The d e fe n dant; wit h the i ntent te e ause death; physt/ 
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eaMy aided or c omm i tted sueb aet er aets e aus i ng d eath; and 
the murd er wag v viHf t i l; de l ib e ra t e , and premeditated, and 
was perpe tr ated by means ef a de s tructive deviee er e*pW 

no ihj 

JITt-, 

■(ef ffhe defendan t was personally pres e nt during the earn/ 
m issi o n ef the aet er aet9 e a ug in g death,' and with i ntent te 
eause death ph y s ic a l ly aided er c ommitted such aet er aets 
eaesing death and tmy ef- the fo l lowing additional eireem/ 

r.f A f\ oon /\ Tuptn. 

jiuiititjj vatj ttn 

-{4-f ffbe viethn is a peaee effieer as defined in Section 83(h4; 
su bdiv i sion -faf er -(bf ef S e e ti o n 8 30:0; subdivision -(a)- er -(bf 

engaged in the performance ef h« duty was i ntentionally 
ki l l ed ; and the defen dant knew er r e a s on ably s hould have 
known that sueh v i etim was a pe ac e effieer e ngag e d in the 
per formance ef hts dut i es. - 

~TTtX3 TtTtxrtttir WtxS YrtttTxxt^ tititttrtsrtttxij t t lttx \ 

the vi e ti m was a w itne ss te a' crime whe was intentionally 
k i lled far the pu r po se ef pr e v enting his t e s t i mon y in any 
cri m inal proceeding ; and the kiHrng was net c o mmi tted dttr/ 
mg the eemrnissten er ottempted - commiss i o n ef the erime te 
w hich he was a w itne ss; 

. / Q.Y - 1 h a ■yyiiy H A w i t tAn m l llfol H aKUama irt r\ a d 1 (-a t a d 

. \TjTf TttC murutir Trtxti.wxttttttj UtTtTtJtirttttry.t t tr tx Txtt lr l 1 ti tit tit tt_rtx 

and was eommitted during the c o mmis si o n er at t em p ted 
comm i s sion ef any ef the following e r imea ; 

•(tf Bo bber y tn v iolat io n ef Se e ti on 044; 

■(fif Kidn a p pi ng in vi o lati o n of S eet io n SOT er 089: Brief 
of a v iet i m w h ic h are m e rely incid ental to the 

k A n rtf hi-kik A Ha nnn AVI i-l I r th 1 aK d ai a ni r 

[ ot uiiuuivTr OTTvirac tilttd Yittttrn tro trot: 
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“tit XT* It it. tTrrrcT uTrtJtnu tro nut WttjtttuttJ tt i 

009 w it h i n the m e anin g of this p a r a gr aph .- 
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T 1117 Tttrptx try' rtrrtJt? v?r YTt/xtii vizis rrx vitTttttrtTix tn tit 
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nun >1 ttt viuiiuiuii vtt auuumaiun j tn outtiuii wx* 

_/i.\_ r\A rl nr m a nf a i/~Mx r <rx am Inimiiiinim aaI unnn inA 

\ * * / I 'lt. pcnvrntttrrcc tn ts itrrrti tn Iujust rt y u a tttJt upuii vx it. 
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j/urtrtirt tn tt unnu uuuur tuv. trgvi tn t 4 * jtruru rtr Yttiitttitnr tn 
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•(vf B ur g la ry in viol atio n of s ubd ivis io n -(4-f of Se ction .460 
of an i nhabited dwell ing house with an intent to eemmit 

/rwAnrl AM r\A fit " amaaai t Ay an yv a 
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and in v olved the tnflietien of to r tu re; f^or pu r pose s ef this 
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■ffif ffhe defendant has in this proce ed i ng bee n eo n v i e ted 
of more than one offe n s e of murde r of the first er seeond 
degree; or has b een eo n vi e t ed in a prior p roce ed ing of the 
offen s e of murd e r of the first or s e co n d degree ; For the pur/ 
pose of this paragraph ap offense eom m i tt e d m another ju ri s/ 





as first or secon d degree m u rde r shall he deemed te be mud 

Al am in ih/i yni A y ftAA firiA , 
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be d ee m ed te ha ve p h y s i eall y aided in the aet or aets eaus i ng 
death only if tt is p rove d beyo n d a r easonab l e d oubt that his 
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if by word or c on d u c t he orders; init i ates; or coerces the aetuel 
ki l li n g of the vict i m. - • 

Sec. 6. Section 190.2 is added to the Penal Code, to read: 
ISO.2. (a) The penalty For a defendant found guilty of 

murder in the first degree shall he death or confinement in 
state prison for a term of life without the possibility of parole 
in any case in which one or more of the following special 
circumstances has been charged and specially found under 
Section ISO. 4, to 'be true: 

(J) The murder was intentional and carried out for finan¬ 
cial gain. 

(2) The defendant Was previously convicted of murder in 


the first degree or second degree. For the purpose of this 
paragraph an offense committed in another jurisdiction 
which if committed in California would be punishable as first 
or speond degree murder shall be deemed murder in the first 
or second degree. ' 

.(3) The defendant has in this proceeding been convicte > 
of more than one offense of murder in the hist or second 
degree. 

(4) The murder was committed by means of a destructive 
device, bomb, or explosive planted, hidden or concealed in 
any place, area, dwelling, building or structure, and the de¬ 
fendant knew or reasonably should have known that his act 
or acts would create a great risk of death to a human being 
or human beings. 

(5) The murder was committed-for the purpose of avoid¬ 
ing or preventing a la wful arrest or to perfect, or attempt to 
perfect an escape from lawful custody. 

(6) The murder was committed by means of a destructive 
device, bomb, or explosive that the defendant mailed or deliv¬ 
ered, attempted to mail or deliver, or cause to be mailed or 
deli vered and the defendant knew or reasonably should ha ve 
known that his act or acts would create a great risk of death 
to a human being or human beings. 

(7) The victim was a peace officer as defined in Section 
830.1, 830.2, 830.3,'830.31, 830.35, 830.38, 830.4, 830.5, 830.5a, 
830.6, 830.10, 830.11 or 830.12, who, while engaged in the 
course of the performance of his duties was intentionally 

■ killed, and such defendant knew or reasonably should have 
known that such victim was a peace officer engaged in the 
performance of his duties; or the victim was a peace officer as 
defined in the above enumerated sections of the Penal Code, 
or a former peace officer under any of such sections, and was 
intentionally killed in retaliation for the performance of his 
official duties. 

(8) The victim was a- federal law enforcement officer or 
agent, who, while engaged in the course of the perform an c. 
of his duties was intentionally killed, and such defendant 
knew dr reasonably should have known that such victim was 
a federal law enforcement officer or agent; engaged in the 
performance of his duties; or the victim was a federal law 
enforcement officer or agent; and was intentionally killed in 
retaliation for the performance of his official duties. 

(9) The victim was a fireman as defined in Section 245.1; 
who while engaged in the course of the performance of his 
duties was intentionally killed, and such'defendant knew or 
■reasonably should have known thatsuch victim wasa fireman 
engaged in the performance of his duties. 

(10) The victim was a witness to a crime who was inten¬ 
tionally killed for the purpose of preventing his testimony in 
any criminal proceeding, and the killing was not committed 
during the commission, or attempted commission or the 
crime to which he was a witness; or-the victim was a witness 
to a crime and was intentionally killed in retaliation for his 
testimony in any criminal proceeding. 

(11) The victim was a prosecutor or assistant prosecutor or 
a former prosecutor or assistant prosecutor of any local or 
state prosecutor's office in this state or any other state, or a 
federal prosecutor's office and the murder was carried out in 
retaliation for or to prevent the performance of the victim's 
official duties. 

(12) The victim was a judge or former judge of my court 
of record in the local, state or federal system in the State of 
California or in any other state of the United States and the 
murder was carried out in retaliation for or to prevent the 
performance of the victim if official duties. 

(13) The victim was an elected or appointed official o: 
former official of the Federal Government, a local or Statt 
go vernment of California, or of any local or state government 
of any other state in the United States and the killing was 
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intentionally carried out in retaliation for or to-prevent the 
performance of the victim's official duties: 

(14) The murder was especially heinous, atrocious, or cru¬ 
el, manifesting exceptional depravity, as utilized in this sec- 

’m, the phrase especially heinous, atrocious or cruel mani- 

ting exceptional depravity means a conscienceless, or 
pitiless crime which is unnecessarily torturous to the victim. 

(15) The defendant intentionally killed the victim while 
lying ~in wait. 

(16) The victim was intentionally killed because of his race, 
color, religion, nationality or country of origin. 

(17) The murder was committed while the defendant was 
engaged in or was an accomplice in the commission of, at¬ 
tempted commission of, or the immediate flight alter commit¬ 
ting or attempting to commit the following felonies: 

(i) Bobbery in violation of Section 211. 

(ii) Kidnapping in violation of. Sections 207 and 269. 

(Hi) Rape in violation of Section 261. 

(iv) Sodomy in violation of Section 286. 

(v) The performance of a lewd or lascivious, act upon per¬ 
son of a child under the age of 14 in violation of Section 288. 

(vi) Oral copula lion in violation of Section 286a. 

(vii) Burglary in the first or second degree in violation of 
Section 460. 

(viii) Arson in violation of Section 447: • 

(ix) Train wrecking in violation-of Section 219. 

(18) The murder was intentional and involved the'inflic¬ 
tion of torture. For the purpose of this section torture requires 
proof of the infliction of extreme physical pain no matter how 
long its duration. 

(19) ■ The defendant intentionally killed the victim by the 
administration of poison. 

(b) Every person whether or not the actual killer found 
guilty of intentionally aiding, abetting, counseling, command¬ 
ing, inducing, soliciting, requesting, or assisting any actor in 

e commission of murder in the first degree shall suffer death 
.,r confinement in state prison for-a term of life without the 
possibility ofparole, in any case, in which one or more of the 
special circumstances enumerated in paragraphs (1), (3), (4), 
(5), (6), (7), (8), (9), (10), (11), (12), (13), (14), (15), (16), 
(17), (18), or (19) of. subdivision (a) of this section has been 
charged and specially found under Section 190.4 to be true. 

The penalty shall be determined as provided in Sections 
190.1, 190.2, 190.3, 190.4, and 190.5. 

Sec. 7. Section 190.3 of the Penal Code is repealed. 

■ 190 : 3 : If the d e fe ndan t has been found guilty ef murder m 
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er Seetien 37; IBS; Bf9er4S99ef this eede; the trier effect shah 
• the pen alty shall,he death er life imp ri s/ 
: ef p ar ol e: In the proceedin gs en 
the question ef penalt y; ev idence may be presented hy beth 
the people and the de fe ndant as to any matte r r elevant te 

ited to; the na t ure and circumstances ef the p r ese nt offense, - 
the presence er ab se n c e ef ether crimina l aet i v i ty hy the 
defe ndant w hich involved the use er attempted use ef force 
er v i o l enc e er whieh involved the exp r essed er imp l ied threat 
to use feree er vi o le nc e; and the defendant's characte r; bach/ 
ground ; history; mental condition and p h y sica l condition : 

However ; no e vidence shall he admitted regarding other 
crimina l a etivity by the defendant whieh did not involve the 
use er a tt emp ted use ef feree er violence er whieh did net 
rn v et ve the expressed er implied threat te. use feree er vie/ 
mee: As used in this sect i on ; cr im i n al aeti vi t y dees net re/ 
quire a conviction. - 

w Z «ft ot /-■ ill tnn t nh ft I 1 f 
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fer en off e n s e for w h i eh the defendant was 
I and was a c q ui tte d : ¥he re s tri cti on en the use ef 
this evi dence is in tended te apply only te. proceedings een/ 
d ucted pu r suant te this section and is net intended fejrf feet 

XTT uttitT prOTrtTCtxtrrgtfr 

Except fer evidence' in proof ef the offense er speeial etr/ 
eumstanccs w hi e h subject a d e fendant te the death pe n alty , 

tfen urdess notice ef the e vidence te be introduced has been 


i by the c our t; prior te the tri&b Evidertee may he 
i ntroduc e d w ithout saeh netiee in r e butt a l te evidence intre/ 

Kit thn . fi il 1 /1 ry fl | t yif m rl nnitirrn ti/11 
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In d etermining the penalty the trier ef feet shaH take into 
account any ef the foll o w in g feeters.if r el ev a nt: 
faf ¥he eireumstanees ef the erime of whieh the defendant 

any speeial . eire um s tane es found te be true pursuant to See/' 
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•{bf ^the presence er absence ef criminal activ i ty by the 
dcfcntifial whieh involved tlic use or attempted sse'ef feree 
or viele n e e or the expressed er implied t h r e at te use feree er 
vi o l enc e: 
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de fe ndant was. under the influ e nce ef e x t re me ment al er 
e m o t i o nal dis turbance : 

fdf Whethe r or net the vietim wes a par ti oipant in the 
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moral ju s tificat i on er e xt e nuat i o n fer bis c ond u c t 
■fff Whet h er or not the defendant act e d under ex t r e me 
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or to conform his eo n d u e t to the r equirements ef law was 
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i in the comm ission ef the offense 
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(jf Any other eire um s t a n ee w h i eh e xtenuates the g r avit y 
of the. erime even thou g h it is net a legal exeuse fer the erime: 

After, ha v ing heard and received all ef the evidence; the 

the a g gr a v a ting and mitig a t i ng eireum s tanees referred to ip 

death er life im pri s onmen t w ithout the po ss ib ility of parole: 

See. 8. Section 190.3 is added tc the Penal Code, to read: 

, 190.3. Jf the defendant has been found guilty of murder in 
the first degree, and a special circumstance has been charged 
■ and found to be true, or if the defendant may be subject to the 
death penalty after having been found guilty of violating sub¬ 
division (a) of Section 1672cf the Military and Veterans Code 
or Sections 37, 128, 219, or 4500 of this code, the trier of fact 
shall determine whether the penalty shall be death or con¬ 
finement in state prison for a term oflife without-the possibil¬ 
ity of parole. In the proceedings on the question o! penalty, 
evidence may be presented by both the people and the de¬ 
fendant as to any mat ter.relevant to aggravation, mitigation, 
and sentence including, but not limited[ to, the nature and 
circumstances of the present offense, any prior felony con vie- 
tion or convictions whether or not such conviction or convic¬ 
tions involved a crime of violence, the presence ot absence of 
other criminal activity by the defendant which involved the 
use or attempted use of force or violence or which involved 
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the express or implied threat to use force or violence, and the 
defendant's .character, background, history, mental condition 
and physical .condition. 

However, no evidence shall be admitted regarding other 
criminal activity by the defendant which did not involve the 
use or attempted use of force or violence or which did not 
in volve the express or implied threa t to use force or violence. 
As used in this section, criminal activity does not require a 
conviction. 

Ho we ver, in no e vent shall evidence ofprior criminal activ¬ 
ity be admitted for an offense for which the defendant was 
prosecuted and acquitted. The restriction on the use of this 
evidence is in tended to apply only to proceedings pursuan t to 
this section and is not intended to affect statutory or decision¬ 
al law allowing such evidence to be used in any other proceed- 
■ ings. 

Except for evidence in proof of the offense or special cir¬ 
cumstances which subject a defendant to the death penalty, 
no evidence may be presented by the prosecution in aggrava¬ 
tion unless notice of the evidence to be introduced has been 
given to the defendant within a reasonable period of time as 
determined by. the court,-prior to trial. Evidence may be 
introduced without such notice in rebuttal to evidence, intro¬ 
duced by the defendant in mitigation. 

The trier offact shall be instructed that a sentence of con¬ 
finement to state prison for a term of life without the possibil¬ 
ity of parole may in future after sentence is imposed, be com¬ 
muted or modified to a sentence that includes the possibility 
of parole by the Governor of the State of California. 

In determining the penalty, the trier of fact shall take into 
account any of the following factors if relevant: 

(a) The circumstances of the crime of which the defendant 
was convicted in the present proceeding and the existence of 
any special circumstances found to be. true pursuant to Sec¬ 
tion 190.1. 

(b) The presence or absence of criminal activity by the 
defendant which involved the use or attempted use of force 
or violence or the express or implied threat to- use force'or 
violence. 

(c) The presence or absence of any prior felony conviction. 

(d) Whether or not the offense was committed while the 
defendant was under the influence of extreme mental or. 
emotional disturbance. 

(e) Whether or not the victim was a participant in the 
defendant's homicidal conduct or consented to the homicidal 
act. 

(f) Whether or not the offense was committed under cir¬ 
cumstances which the defendant reasonably believed to be a 
moral justification or extenuation for his conduct. 

(g) Whether or not defendant acted under extreme duress 
or under the substantial domination of another person. 

(h) Whether or not at'the time of the offense the capacity 

of the defendant to appreciate the criminality of his conduct 
or to conform his conduct' to the requirements of law was 
impaired as-a result of mental disease or defect, or the affects 
of intoxication. . ' 

(i) The age of the defendant at the time of the. crime. 

(j) Whether or not the defendant was an accomplice to the 
offense and his participation in the commission of the offense 
was relatively minor. 

(k) Any other circumstance which extenuates the gravity 
of the crime even though it is not a legal excuse for the crime. 

After having heard and received all of the evidence, and 
after having heard and considered the arguments of counsel, 
the trier of fact shall consider, take into account and beguided 
by the aggravating and mitigating'circumstances referred to ■ 
in this section, and shall impose a sentence of death if the trier 
of fact concludes that the aggravating circumstances out- 
. weigh the mitigating circumstances. If the trier of fact deter¬ 


mines that the mitigating circumstances outweigh, the ag¬ 
gravating circumstances the trier of fact shill impose' a 
sentence of confinement 'in state prison for tt term-of life 
without the possibility of parole. 

Sec. 9. Section 190.4 of. the Penal Code is repealed. 
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ated in Sect i on -19&S are all ege d and the trier of feet finds the 
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-(4)- fa any ease m which the d e fe ndant may fee subjected 
to the death p enal t y, - evid ence pre s ented at any prior phase 

by reasen of insanity pur s uant te Section 1095; shah fee eonsid/ 
“red at any s ub s eq uent phase ef the trial; if the trier of feet 
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Sec. 10. Section 190.4 is added to the Penal Code, to read; 
190.4. (a) Whenever special circumstances as enumer¬ 

ated in Section 190.2 are alleged and the trier of fact finds the 
defendant guilty offirst.degree murder, the trier, of fact shall 
also make a special finding on the truth ofeach alleged special 
-ircumstance. The determination of the truth of any or all'of 
.he special circumstancesshaJl be made by the trier of fact on 
the evidence presented at the trial or at the hearing held 
pursuant to Subdivision (b) of Section 190.1. 


In case of a reasonable doubt as to whether a special circum¬ 
stance is true, the defend in t is entitled to a finding that is not 
true. The trier of fact shall make a special finding that each 
special circumstance charged is either true or not true. When¬ 
ever a special circumstance requires proof of the commission 
or attempted commission of a crime, such crime shall be 
charged and proved pursuant to the general law applying to 
the trial and conviction of the crime.. . 

If the defendant was convicted by the court sitting without 
a jury, the th'er of fact shall be a jury unless a jury is waived, 
by the defendant and by the people, in which case the trier 
of fact shall be the court. If the defendant was convicted by. 
a plea of guilty, the trier-of fact shall be a jury unless a jury 
is waived by the defendant and by the people. 

If the trier offset finds that any one or more of the special 
circumstances enumerated in Section 190.2 as charged is true, 
there shall be a separate penalty hearing, and. neither the 
finding that any of the remaining special circumstances 
charged is not true, nor if the trier of fact is a jury, the inability 
of the jury to agree on the issue of the truth or untruth of any 
of the remaining special circumstances charged, shall prevent 
the holding of a separate penalty hearing. 

In any case in which the defendant has been found guilty 
by a jury, and thejury has been unable to reach an unanimous 
verdict that one or more of the special circumstances charged 
are true, and does not reach a unanimous verdict that all the 
special circumstances charged are not true, the court shall 
dismiss the jury and shall order a new jury impaneled to try 
the issues, but the Issue of guilt shall not be tried by such jury, 
nor shall such jury retry the issue of the'truth of any of the 


special circumstances which were found by an unanimous 
verdict of the previous jury to be untrue If such new jury is 
unable to reach the unanimous verdict that one or more of the 
special circuqi stances it is trying are true, the court.shall dis¬ 
miss the jury and in the court's discretion shall either order 
a new jury impaneled to try the issues the previous jury was 
unable to reach the unanimous verdict on, or impose a punish¬ 
ment of confinement in stale prison for a term of25 years. 

. (b) If defendant was convicted by the court silting without 
a jury the trier of fact at the penalty hearing shell be a jury 
unless a jury is waived by the defendant and the people, in 
which case the trier offact shall be the court. If the defendant 
was convicted by a plea of guilty, the trier of fact shall be a 
jury unless a jury is waived by the defendant and the people. 

If the trier offset is a jury and has been unable to reach a 
unanimous verdict as to what the penalty shall be, the court 
shall dismiss the jury and shall order a newjury impaneled to 
try the issue as to what the penalty shall be. If such new jury 
is unable to reach a unanimous verdict as to' what the penalty 
shall be, the court in its discretion shall either order anewjury 
or impose a punishment of confinement in state prison for a 
term of life without the possibility ofparole. 

(c) If the trier of fact which convicted the defendant of a 
crime for which he may be subject to the death penalty was 
a jury, the same jury shall consider any plea of. not guilty by 
reason of insanity pursuant to Section 1026, the truth of any 
special circumstances which may be alleged, and the penalty 
to be • applied\ unless for good cause shown the court dis¬ 
charges that jury In which case a new jury shall be drawn. The 
court shall state facts in support of the finding ofgood cause 
upon the record and cause them to be entered into the min¬ 
utes. 

(d) In any case in which the defendant may be subject to 
the death penalty, evidence presented at any prior phase of 
the trial, including any proceeding under a plea of not guilty 
by reason of insanity pursuant to Section 1026shall be consid¬ 
ered an any subsequent phase of the trial, if the trier of fact 
of the prior phase is the same trier of fact at the subsequent 

' phase. 

(e) In every case in which the trier of fact has returned a 
verdict or finding imposing the death penalty, the. defendant 
shall be deemed to have made an application for modification 
of such verdict or finding pursuant to Subdivision 7 ofSection 
11. In ruling on the application, the judge shall review the 
evidence, consider, take into account, and be guided by the 
aggra vatihg and mitigating circumstances referred to in Sec¬ 
tion 190.3, and shall make a determination as to whether the 
jury's findings and verdicts that the aggravating circum¬ 
stances outweigh the mitigating circumstances are contrary 
to law or the evidence presented. The judge shall state on the 
record the reasons for his findings. 

The judge shall set forth the reasons for his.ruling on the 
application and direct that they be entered on the Clerk's 
minutes. The denial of the modification of the death penalty 
verdict pursuant to subdivision (7) of Section 1181 shall be 
reviewed on the defendant’s automatic appeal pursuant to 
subdivision (b) of Section 1239. The granting of-the applica¬ 
tion shall be reviewed on the People's appeal pursuant to 
paragraph (6). 

Sec. 11. Section 190.5 of the Penal Code is repealed.' 
190.5 - . - ’ -(a)- No t w i th s tand i n g any othe r prevision ef lew; 
the death penalty shah net he i mpo s ed upon any person who 
is unde r the age ef IS' years at the t i me ef commission ef the 
. crime - . The bur d en ef proo f as te the age ef seek person shah 
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utJ UpUI* lllw uwCvllUtiniT 

■(b)- Except when the trier ef feet finds that a murder was 
comm i tted pursuant te an a gr eemen t as defined in subdivi/ 
sien -(a)- ef Seetien 190S ; er when a person is eenvieted ef a 



Vetefftfw Gede? er Section &h feSgj 4S9&; er a t t bd i v ia i o n -(b)- ef 
Section MOtS ef this eede; the death penalty shall net be imf 
peaed epee any person wfee was a p r i n c ipal m the e emmisaion 
ef e ea-pital e ff e n s e unless he was p c f sonoliy p re s en t durin g 
die comm is sio n ef rite Bet er aets eaesmg death; and i ntention / 
aHy p hy si cal ly aided er committed sueh'aet er sets eausing 
desthr . • . ' 

fee deemed to h o ve p hy s i c a lly aided m the set ey sets earning 
death efdy if it is prov e d beyond a r ea s onable d o ubt that his 
eendaet e on s tit u te s an assault er a battery upon the vietim er 
if fey word ep eenduet he orders; i nitiates ; er ee crccs the aetuat 
hiMieg ef the victim: ' 

See. 12. Section 190.5 is added to the Penal Code, to read: 

190.5, Notwithstanding any other provision of law, the 
death penalty shall not be imposed upon 'any person who is 
under the age of 18 at the time ofthe commission of the crime. ■ 
The burden ofproof as to the age ofsuch person shall be upon 
the defendant. 

Sec. 13. If any word, phrase, clause, or sentence in any 
section amended or added by this initiative; or any section or 
provision of this initiative, or application thereof to any per¬ 
son or circumstance, is held invalid, such invalidity shall not 


affect any other word, phrase, clause, or sentence in any sec¬ 
tion amended or added by this initiative, or any other section, 
provisions or application of this initiative, which can he given 
effect without the invalid word, phrase, clause, sentence, sec¬ 
tion, provision pr application and to this end the provisions • r 
this initiative are declared to- be severable. 

Sec. 14. . If any word, phrase, clause, or sentence in any 
section amended or added by this initiative or any section or 
provision of this initiative, or application thereofto any per¬ 
son'or circumstance, is held invalid, and a result thereof, a 
defendant who has been sentenced to death under the provi¬ 
sions of this initiative will instead be sentenced to life impris¬ 
onment, such life imprisonment shall be without the possibil¬ 
ity of parole. 

If any word, phrase, clause, or sentence in any section 
amended or added by this initiative, or any section or provi¬ 
sion of this initiative, or application thereof to any person or 
circumstance is held invalid, and a result thereof, a defendant 
who has been sentenced to confinement in the state prison for 
life without the possibility of parole under the provisions of 
this initiative shall instead be sentenced to a term of 25 years 
to life in a state prison. 
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Senate Bill No. 1437 
CHAPTER 1015 


An act to amend Sections 188 and 189 of, and to add Section 1170.95 to, 
the Penal Code, relating to murder. 


[Approved by Governor September 30,2018. Filed with 
Secretary of State September 30,2018.] 

LEGISLATIVE COUNSEL’S DIGEST 

SB 1437, Skinner. Accomplice liability for felony murder. 

Existing law defines murder as the unlawful killing of a human being, or 
a fetus, with malice aforethought. Existing law defines malice for this 
purpose as either express or implied and defines those terms. 

This bill would require a principal in a crime to act with malice 
aforethought to be convicted of murder except when the person was a 
participant in the perpetration or attempted perpetration of a specified felony 
in which a death occurred and the person was the actual killer, was not the 
actual killer but, with the intent to kill, aided, abetted, counseled, 
commanded, induced, solicited, requested, or assisted the actual killer in 
the commission of murder in the first degree, or the person was a major 
participant in the underlying felony and acted with reckless indifference to 
human life. 

Existing law defines first degree murder, in part, as all murder that is 
committed in the perpetration of, or attempt to perpetrate, specified felonies, 
including arson, rape, carjacking, robbery, burglary, mayhem, and 
kidnapping. Existing law, as enacted by Proposition 7, approved by the 
voters at the November 7, 1978, statewide general election, prescribes a 
penalty for that crime of death, imprisonment in the state prison for life 
without the possibility of parole, or imprisonment in the state prison for a 
term of 25 years to life. Existing law defines 2nd degree murder as all murder 
that is not in the first degree and imposes a penalty of imprisonment in the 
state prison for a term of 15 years to life. 

This bill would prohibit a participant in the perpetration or attempted 
perpetration of one of the specified first degree murder felonies in which a 
death occurs from being liable for murder, unless the person was the actual 
killer or the person was not the actual killer but, with the intent to kill, aided, 
abetted, counseled, commanded, induced, solicited, requested, or assisted 
the actual killer, or the person was a major participant in the underlying 
felony and acted with reckless indifference to human life, unless the victim 
was a peace officer who was killed in the course of performing his or her 
duties where the defendant knew or should reasonably have known the 
victim was a peace officer engaged in the performance of his or her duties. 


95 





This bill would provide a means of vacating the conviction and 
resentencing a defendant when a complaint, information, or indictment was 
filed against the defendant that allowed the prosecution to proceed under a 
theory of first degree felony murder or murder under the natural and probable 
consequences doctrine, the defendant was sentenced for first degree or 2nd 
degree murder or accepted a plea offer in lieu of a trial at which the defendant 
could be convicted for first degree or 2nd degree murder, and the defendant 
could not be charged with murder after the enactment of this bill. By 
requiring the participation of district attorneys and public defenders in the 
resentencing process, this bill would impose a state-mandated local program. 

The California Constitution requires the state to reimburse local agencies 
and school districts for certain costs mandated by the state. Statutory 
provisions establish procedures for making that reimbursement. 

This bill would provide that, if the Commission on State Mandates 
detennines that the bill contains costs mandated by the state, reimbursement 
for those costs shall be made pursuant to the statutory provisions noted 
above. 

The people of the State of California do enact as follows: 

SECTION 1. The Legislature finds and declares ail of the following: 

(a) The power to define crimes and fix penalties is vested exclusively in 
the Legislative branch. 

(b) There is a need for statutory changes to more equitably sentence 
offenders in accordance with their involvement in homicides. 

(c) In pursuit of this goal, in 2017, the Legislature passed Senate 
Concurrent Resolution 48 (Resolution Chapter 175, 2017-18 Regular 
Session), which outlines the need for the statutory changes contained in this 
measure. 

(d) It is a bedrock principle of the law and of equity that a person should 
be punished for his or her actions according to his or her own level of 
individual culpability. 

(e) Reform is needed in California to limit convictions and subsequent 
sentencing so that the law of California fairly addresses the culpability of 
the individual and assists in the reduction of prison overcrowding, which 
partially results from lengthy sentences that are not commensurate with the 
culpability of the individual. 

(f) It is necessary to amend the felony murder rule and the natural and 
probable consequences doctrine, as it relates to murder, to ensure that murder 
liability is not imposed on a person who is not the actual killer, did not act 
with the intent to kill, or was not a major participant in the underlying felony 
who acted with reckless indifference to human life. 

(g) Except as stated in subdivision (e) of Section 189 of the Penal Code, 
a conviction for murder requires that a person act with malice aforethought. 
A person’s culpability for murder must be premised upon that person’s own 
actions and subjective mens rea. 
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SEC. 2. Section 188 of the Penal Code is amended to read: 

188. (a) For purposes of Section 187, malice may be express or implied. 

(1) Malice is express when there is manifested a deliberate intention to 
unlawfully take away the life of a fellow creature. 

(2) Malice is implied when no considerable provocation appears, or when 
the circumstances attending the killing show an abandoned and malignant 
heart. 

(3) Except as stated in subdivision (e) of Section 189, in order to be 
convicted of murder, a principal in a crime shall act with malice 
aforethought. Malice shall not be imputed to a person based solely on his 
or her participation in a crime. 

(b) If it is shown that the killing resulted from an intentional act with 
express or implied malice, as defined in subdivision (a), no other mental 
state need be shown to establish the mental state of malice aforethought. 
Neither an awareness of the obligation to act within the general body of 
laws regulating society nor acting despite that awareness is included within 
the definition of malice. 

SEC. 3. Section 189 of the Penal Code is amended to read: 

189. (a) All murder that is perpetrated by means of a destructive device 
or explosive, a weapon of mass destruction, knowing use of ammunition 
designed primarily to penetrate metal or armor, poison, lying in wait, torture, 
or by any other kind of willful, deliberate, and premeditated killing, or that 
is committed in the perpetration of, or attempt to perpetrate, arson, rape, 
carjacking, robbery, burglary, mayhem, kidnapping, train wrecking, or any 
act punishable under Section 206,286,288, 288a, or 289, or murder that is 
perpetrated by means of discharging a firearm from a motor vehicle, 
intentionally at another person outside of the vehicle with the intent to inflict 
death, is murder of the first degree. 

(b) All other kinds of murders are of the second degree. 

(c) As used in this section, the following definitions apply: 

(1) “Destructive device” has the same meaning as in Section 16460. 

(2) “Explosive” has the same meaning as in Section 12000 of the Health 
and Safety Code. 

(3) “Weapon of mass destruction” means any item defined in Section 

11417. . . 

(d) To prove the killing was “deliberate and premeditated,” it is not 
necessary to prove the defendant maturely and meaningfully reflected upon 
the gravity of his or her act. 

(e) A participant in the perpetration or attempted perpetration of a felony 
listed in subdivision (a) in which a death occurs is liable for murder only if 
one of the following is proven: 

(1) The person was the actual killer. 

(2) The person was not the actual killer, but, with the intent to kill, aided, 
abetted, counseled, commanded, induced, solicited, requested, or assisted 
the actual killer in the commission of murder in the first degree. 
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(3) The person was a major participant in the underlying felony and acted 
with reckless indifference to human life, as described in subdivision (d) of 
Section 190.2. 

(f) Subdivision (e) does not apply to a defendant when the victim is a 
peace officer who was killed while in the course of his or her duties, where 
the defendant knew or reasonably should have known that the victim was 
a peace officer engaged in the performance of his or her duties. 

SEC. 4. Section 1170.95 is added to the Penal Code, to read: 

1170.95. (a) A person convicted of felony murder or murder under a 
natural and probable consequences theory may file a petition with the court 
that sentenced the petitioner to have the petitioner’s murder conviction 
vacated and to be resentenced on any remaining counts when all of the 
following conditions apply: 

(1) A complaint, information, or indictment was filed against the 
petitioner that allowed the prosecution to proceed under a theory of felony 
murder or murder under the natural and probable consequences doctrine. 

(2) The petitioner was convicted of first degree or second degree murder 
following a trial or accepted a plea offer in lieu of a trial at which the 
petitioner could be convicted for first degree or second degree murder. 

(3) The petitioner could not be convicted of first or second degree murder 
because of changes to Section 188 or 189 made effective January 1,2019. 

(b) (1) The petition shall be filed with the court that sentenced the 
petitioner and served by the petitioner on the district attorney, or on the 
agency that prosecuted the petitioner, and on the attorney who represented 
the petitioner in the trial court or on the public defender of the county where 
the petitioner was convicted. If the judge that originally sentenced the 
petitioner is not available to resentence the petitioner, the presiding judge 
shall designate another judge to rule on the petition. The petition shall 
include all of the following: 

(A) A declaration by the petitioner that he or she is eligible for relief 
under this section, based on all the requirements of subdivision (a). 

(B) The superior court case number and year of the petitioner’s 
conviction. 

(C) Whether the petitioner requests the appointment of counsel. 

(2) If any of the information required by this subdivision is missing from 
the petition and cannot be readily ascertained by the court, the court may 
deny the petition without prejudice to the filing of another petition and 
advise the petitioner that the matter cannot be considered without the missing 
information. 

(c) The court shall review the petition and determine if the petitioner has 
made a prima facie showing that the petitioner falls within the provisions 
of this section. If the petitioner has requested counsel, the court shall appoint 
counsel to represent the petitioner. The prosecutor shall file and serve a 
response within 60 days of service of the petition and the petitioner may 
file and serve a reply within 30 days after the prosecutor response is served. 
These deadlines shall be extended for good cause. If the petitioner makes 
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a prima facie showing that he or she is entitled to relief, the court shall issue 
an order to show cause. 

(d) (1) Within 60 days after the order to show cause has issued, the court 
shall hold a hearing to determine whether to vacate the murder conviction 
and to recall the sentence and resentence the petitioner on any remaining 
counts in the same manner as if the petitioner had not been previously been 
sentenced, provided that the new sentence, if any, is not greater than the 
initial sentence. This deadline may be extended for good cause. 

(2) The parties may waive a resentencing hearing and stipulate that the 
petitioner is eligible to have his or her murder conviction vacated and for 
resentencing. If there was a prior finding by a court or juty that the petitioner 
did not act with reckless indifference to human life or was not a major 
participant in the felony, the court shall vacate the petitioner’s conviction 
and resentence the petitioner. 

(3) At the hearing to detennine whether the petitioner is entitled to relief, 
the burden of proof shall be on the prosecution to prove, beyond a reasonable 
doubt, that the petitioner is ineligible for resentencing. If the prosecution 
fails to sustain.its burden of proof, the prior conviction, and any allegations 
and enhancements attached to the conviction, shall be vacated and the 
petitioner shall be resentenced on the remaining charges. The prosecutor 
and the petitioner may rely on the record of conviction or offer new or 
additional evidence to meet their respective burdens. 

(e) If petitioner is entitled to relief pursuant to this section, murder was 
charged generically, and the target offense was not charged, the petitioner’s 
conviction shall be redesignated as the target offense or underlying felony 
for resentencing purposes. Any applicable statute of limitations shall not 
be a bar to the court’s redesignation of the offense for this purpose. 

(f) This section does not diminish or abrogate any rights or remedies 
otherwise available to the petitioner. 

(g) A person who is resentenced pursuant to this section shall be given 
credit for time served. The judge may order the petitioner to be subject to 
parole supervision for up to three years following the completion of the 
sentence. 

SEC. 5. If the Commission on State Mandates determines that this act 
contains costs mandated by the state, reimbursement to local agencies and 
school districts for those costs shall be made pursuant to Part 7 (commencing 
with Section 17500) of Division 4 of Title 2 of the Government Code. 
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Criminal Law. Initiative Constitutional Amendment and Statul 


Official Tille and Summary 

CRIMINAL LAW. INITIATIVE. CONSTITU1IONAL AMENDMENT AND STATUTE. Amends slate Constitution 
regarding criminal and juvenile cases: affords accused no greater constitutional rights than federal Constitution 
affords; prohibits post-indictment preliminary hearings; establishes People's right to due process and speedy, public 
trials; provides reciprocal discovery; allows hearsay in preliminary hearings. Makes statutory changes, including: 
expands first degree murder definition; increases penalty for specified murders; expands special circumstance 
murders subject to capital punishment: increases penalty for minors convicted of first degree murder to life 
imprisonment without parole; permits probable cause finding based on hearsay; requires court to conduct jury 
examination. Summary of Legislative Analysts estimate of net slate and local government fiscal impacl: The net fiscal 
effect of this measure is unknown. The measure makes several significant changes to the criminal justice system. 
How the measure will be implemented and interpreted is unknown. There may be only a minor fiscal impact on state 
and local governments, or there may be a major fiscal impact. 



Analysis by the Legislative Analyst 


Background 

The California Constitution guarantees citizens certain 
rights which are not dependent on those guaranteed by 
the United States Constitution. Some of these rights have 
been judicially interpreted to be broader than the rights 
guaranteed under the United States Constitution. 

Current state law contains the judicial procedures that 
must be followed in criminal cases to protect the rights of 
victims and the accused. These procedures include 
requirements regarding preliminary court hearings, 
trials, the use of hearsay as evidence, information 
disclosure by attorneys, questioning of prospective jurors 
by attorneys, and the joining of criminal cases. 

Under California law, the crime of first-degree murder 
is defined as one which is deliberate, or takes place 
during the commission of certain other crimes, or 
involves torture or the use of poison or certain 
destructive devices. In general, first-degree murder is 
punishable by 25 years to life imprisonment with the 
possibility of parole. If “special circumstances" are found 
or the commission of a specific crime is involved, adults 
may be sentenced to life imprisonment without the 
possibility of parole, or to death. Minors who were 16 or 
17 years of age at the time of the crime and who are tried 
as adults, may not be sentenced to life imprisonment 
without the possibility of parole or to death. 

Proposal 

The proposal makes numerous significant and complex 
changes in criminal law and in the judicial procedures 
that must be followed in criminal cases. The more 
important of these changes are summarized below. 

Rights of Defendants in Criminal Cases. The 
measure provides that the California Constitution shall 
not be construed by the courts to afford greater rights to 
criminal defendants, including minors, than those 
afforded by the Constitution of the United States. These 
rights include the right to equul protection of the laws, to 
due process, to the assistance of counsel, to be personally 


present with counsel, to a speedy and public trial, to 
compel the attendance of witnesses, to confront the 
witnesses against him or her, to be free from 
unreasonable searches and seizures, to privacy, to not be 
compelled to be a witness against himself or herself, to 
not be placed twice in jeopardy for the same offense, and 
to not suffer the imposition of cruel or unusual 
punishment. 

First Degree Murder and Special Circumstances. Ti,. 
measure: 

• Expands the definition of first-degree murder to 
include murder committed during the commission 
or attempted commission of additional serious 
crimes. 

s Expands the list of "special circumstances" to include 
a variety of serious crimes, such as the killing of a 
witness to prevent his or her testimony in certain 
juvenile proceedings. 

o Prohibits the dismissal of a special circumstance 
finding by a judge. 

• Allows minors who are 16 or 17 years of age at the 
time of the crime and convicted of first-degree 
murder with special circumstances to be punished by 
life, imprisonment without the possibility of parole. 

Crime of Torture. This measure creates a new crime 
of torture which would be punished by life imprisonment 
with the possibility of parole. 

Preliminary Hearings. This measure prohibits a 
preliminary hearing when a felony is prosecuted by 
grand jury indictment. 

Speedy Trial. Generally, this measure: 

• Provides the people of California with the right to 
due process of law and to a speedy and public trial. 

® Requires the court to assign felony cases only to 
defense attorneys who will be ready to proceed 
within specified time limits. 

® Requires felony trials to be set within 60 days of ti. 1 
defendant's arraignment except upon a showing of 
good cause. 
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© [establishes a court review procedure for felony cases 
when preliminary hearings or trials are scheduled 
, beyond the lime specified by law or postponed 
'fo> "without good cause.” Petitions for a court review 
would have priority over all other cases in the court. 

Disclosure of Information. This measure: 

a Changes the rule under which prosecutors and 
defense attorneys must reveal information to each 
other in their prospective criminal cases. 

• Repeals the requirement that a copy of the arrest 
report be delivered to the defendant at the initial 
court appearance, or within two days of the 
appearance. 

Hearsay Evidence. This measure allows the use of 
hearsay evidence at preliminary hearings if these 
out-of-court statements are introduced through the 
testimony of certain trained and experienced law 
enforcement officers. 

Examination of Prospective Jurors. This measure 
makes major changes in the way juries are selected for 
criminal trials. Specifically, the measure: 

• Repeals a requirement which generally permits 
reasonable examination of prospective jurors by 
counsel for the people and for the defendant for 


purposes of making peremptory challenges and 
challenges for cause. 

e Requires the court to conduct the examination of 
prospective jurors, but allows further examination by 
the parties or the court itself upon a showing of gootl 
cause. 

a Requires that the examination of prospective jurors 
be conducted only in aid of the exercise of challenges 
for cause. 

Join ini' Criminal Cases. This measure: 

e Prohibits the Constitution from being construed by 
the courts to prohibit the joining of criminal cases as 
prescribed by statute. 

o Prohibits the severing of jointly charged cases due to 
the unavailability of or unpreparedness of one or 
more defendants, except as specified. 

Fiscal Effect 

The net fiscal effect of this measure is unknown. The 
measure makes several significant changes to the 
criminal justice system. How the measure will be 
implemented and interpreted is unknown. There may 
be only a minor fiscal impact on state and local 
governments, or there may be a major fiscal impact. 
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Text of Proposed Law 


This initiative measure is submitted to the people in accordance with 
the provisions of Article II, Section 8 of the Constitution. 

ms initiative measure expressly amends the Constitution by 
y,. .lending and adding sections thereto, repeals and adds sections to the 
*C!ode of Civil Procedure, adds a section to the Evidence Code, amends, 
repeals, and adds sections to the Penal Code;' therefore, existing 
provisions proposed to be deleted are printed in st r i k ee u t type awl new 
provisions proposed to be added are printed in italic, type to indicate 
that they are new. 

PROPOSED T.AW 

•SECTION 1. (a) We the people of the State of California hereby 
find that the rights of crime victims are too often ignored by our courts 
and by our State Legislature, that the death penalty is a deterrent to 
murder, and that comprehensive reforms are needed in order to restore 
balance and fairness to our criminal Justice system. 

(b) In order to address these concerns and to accomplish these goals, 
we the people further find that it is necessary to reform the law as- 
developed in numerous California Supreme Court decisions and as set 
forth in the statutes of this state. These decisions mid statutes have 
unnecessarily expanded the rights of accused criminals far beyond that 
which is required by the United States Constitution, thereby 
unnecessarily adding to the costs of criminal cases, and diverting the 
judicial process from its function ns a quest for truth, 

(c) The goals of the people in enucting this measure are to restore 
balance to our criminal justice system, to create a system in which 
justice is swift and fair, and to create a system in which violent criminals 
receive just punishment, in which crime victims and witnesses are 
treated with care and respect, and in which society as a whole can lie 
free from the fear of crime in our homes, neighborhoods, and schools. 

(d) With these goals in mind, we the people do hereby enact the 
Crime Victims Justice Reform Act. 

SEC. 2. Section 14.1 is added to Article I of the California 
Constitution, to read: 

StiC. N. /. If a felony is prosecuted by indictment, there shall be no 
postindiclment preliminary hearing. 


SEC. 3. Section 24 of Article 1 of the California Constitution is 
amended to read: 

SEC. 24. Rights guaranteed by this Constitution are not dependent 
on those guaranteed by the United States Constitution, 

In criminal ernes the rights of a defendant to equal protection of the 
laws, to due process of law, to the assistance of counsel, to bo personally 
present with counsel, to a speedy and public trial, to compel the 
attendance of witnesses, to confront the witnesses against him or her, to 
he free from unreasonable searches and seizures, to privacy, to not he 
compelled to be u witness apainst himself or herself, to not be placed 
twice in jeopardy for the same offense, and tu not suffer the imposition 
of cruet or unusual punishment, shall he construed by the courts of this 
stale in a manner consistent with the Constitution of the United States. 
This Constitution shall not be const rued by the courts to afford greater 
rights to criminal dejendnnts than those afforded by the Constitution 
of the United Slates, nor shall it be construed to afford greater rights to 
minors in juvenile proceedings on criminal causes than those afforded 
by the Constitution of the United Stales. 

This declaration of rights may not he construed to impair or deny 
others retained by the people, 

SEC. 4. Section 29 is added to Article I of the California 

Constitution, to read: 

SEC. Hi), hr a criminal case, the people of the Slate of California 
have the right to due process of law and to a speedy anti public trial, 

SEC. 5. Section 30 is added to Article I of the California 

Constitution, lu read: 

SEC. 30. (a) This Constitution shall not be construed by the courts 
to prohibit the joining of criminal cases as prescribed by the Legislature 
or by the people through the initiative process. 

ihl in order to protect victims and witnesses in criminal cases, 
hearsay evidence shall he admissible at preliminary hearings, as 
prescribed by the Legislature or by the people through the initiative 
process. 

(Continued on page 65) 
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Argument in Favor of Proposition 115 


TOUR MOST BASIC RIGHT AS AN AMKRICAN IS TO UK 
•SAFE FROM VIOLENCE AND FREE FROM FEAR. 

Rut while politicians keep talking about tougher laws, your 
chances of becoming a victim keep climbing. 

Why? 

For years, politicians in Sacramento have refused lo enact 
tougher laws, like those in other states and the federal law. that 
permit hardened criminals to get a fair hut prompt trial without 
the useless delays that frustrate criminal justice in California. 

Why? Recuuse defense lawyers love delays. Witnesses die or 
their memories fade. Busy people avoid drawn-out jury service. 
Prolonged trials go haywire. With judges and prosecutors 
frustrated by delay, plea bargaining runs rampant. And. the 
longer the trial, the higher the legal fees. 

ONE COURT-APPOINTED DEFENSE LAWYER 
RECENTLY RECEIVED $515,IKK) IN TAXES YOU PAID. 
MANY OTHERS ROUTINELY RECEIVE SIX-FICURK 
INCOMES. 

Proposition 115 does several needed things: 

ITS "NIG IITSTA LKER" COMPONENT conforms 
California's criminal law to federal procedures, bringing 
California back into the mainstream of American criminal 
justice. This will mean major time savings for the typical 
California criminal-proceeding. It took an incredible four years 
just to bring the "Nightstalker" to justice! Imagine how much 
that cost you, the taxpayer, and how much anguish it caused his 
surviving victims through multiple, drawn-out court 
appearances. 

ITS "SINGLETON" TORTURE PROVISION assures that no 
criminal will ever again rane a young girl and hack off her arms, 
and serve only a minimal punishment, such as the 7Va years 
Singleton served. Instead, Proposition 115 will send such a 
criminal to prison for life. 

ITS “BIRD COURT" DEATH PENALTY PROVISIONS 
improve our death penalty law and overturn decisions by Rose 


Bird and her allies which made it nearly inoperative. 

PROPOSITION 115 HAS THE OVERWHELMING 
SUPPORT OF CALIFORNIA'S DISTRICT ATTORNEYS. 
POLICE Cl IIKPS, AND SHERIFFS. 

It also has the support of thousands of innocent victims of 
crime who have been the objects of violence, or have lost loved 
ones, and beet: dragged through the courts for years by the 
delaying tactics of highly paid iawyers and an unfeeling legal 
bureaucracy. 

The same people who opposed the. "Victims Hill of Rights," 
the death penalty, and the ouster of Rose Bird from the 
Supreme Court—a small but vocal cadre of liberal politicians, 
defense lawyers, and law professors—are trying to discredit this 
much-needed reform. 


Tlrov falsely claim it mav curb abortion. 

DON'T 111-: FOOLED! ' 

The authoritative non-partisan Counsel to the California Stale 
Legislature has ruled Proposition 115 affects only the rights "to 
privacy” of criminals on trial—not your privacy rights, or the 
constitutionally guaranteed civil right of a woman to an 
abortion—and further ruled that any doubt raised by opponents 
is eliminated by this simple statement wc the proponents make 
that our intent is not to limit in any way a woman's right to 
choose to have an abortion. 

Proposition 115 simply remedies gross inequities and will 
bring more violent criminals lo justice. PLEASIS HELP 
CALIFORNIA LAW ENFORCEMENT AND CRIME VICTIM 
BY VOTING YES. 


PETE WILSON 
f/.S. Senator 




CALIFORNIA DISTRICT ATTORNEY'S ASSOCIATION 

COLLENE THOMPSON CAMPBELL 

Chair , Memory of Victims Everywhere {M.O.V.E) 


Rebuttal to Argument in Favor of Proposition 115 


All of us are angry about escalating violent crime. 

Proposition 115 is a political appeal to our anger by iMlilicians 
running for office. In their rush to qualify Proposition 115 for 
the ballot, they overlooked provisions which compromise our 
right to an abortion, to free speech and to a fair trial. 

Proposition 115 supporters tell us to ignore our doubts. Their 
horror stories of "Nightstalker" and "Singleton" suggest only 
the most vicious criminals will be affected. 

THE TRUTH IS THE RIGHTS OF ALL CALIFORNIANS 
AREJEOPARDIZED. 

Proposition 115 eliminates California's Constitutional RIGHT 
OF PRIVACY which nrotects a women's right of choice. If Hoe 
v. Wade is overturned by the ICS. Supreme Court, the passage 
of Proposition 115 threatens the right of women to safe and 
legal abortions. 

Senator Wilson's denial is not convincing. He says .his “intent" 
is "authoritative." but to whom? We do not look forward to 
another judge somewhere deciding what Proposition 115 means 
and whether we lose our right of choice. 

WE- HAVE A CONSTITUTIONALLY GUARANTEED 


HIGI IT OF CHOICE TODAY. LET'S KEEP IT. 

Proposition 115's "hidden flaws" don't stop with CHOICE. 
Our rights to religious privacy, doctor-patient confidentiality, 
and sexual privacy are also threatened. 

Prosecutors fuce difficulties with complicated cases like 
McMartin or "Night Stalker.” Let's solve the problem without 
causing judicial ciiaos, socking the taxpayer with millions of 
dollars of new court expenses and eroding our privacy rights. 

PROPOSITION 115 IS FLAWED. WE CANTCIVE UP OUR 
PRIVACY RIGHTS. VOTE NO ON 115. 

MICHAEL G. W. LEE 

President, San Francisco Bar Association 

WILLIAM R- ROBERTSON 
Executive Secretary-Treasurer, Los Angela County 
Federation of Labor (AFL-CIO) 

LINDA M. TANGREN 

State Chair, California National Women's Political Caucus 
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Argument Against Proposition 115 


All Californium; waul licensed criminuls brought to triul 
swiftly with minimum inconvenience and discomfort for their 
victims. But in politics what sturts with good intentions often 
ends with the taxpayer getting something we don 7 want. 
PROPOSITION 115 IS TOO BROAD AND COMPLICATED. 
In order to speed up trials for those charged with felony 
crimes in state courts, Proposition 115 asks all Californians to 
make big sacrifices. Why should we become victims of the 
Crime Victims Justice Reform Act? 

PROPOSITION 115 TAKES AWAY OUR STATE 
CONSTITUTIONAL RIGHT TO PRIVACY, 
o THE RIGHT TO MAKE THE PERSONAL DECISION TO 
C/IOOSE AN ABORTION WILL BE THREATENED. 


Until now our privacy rights have protected our right to 
choose abortion free from government intrusion. If 
Proposition 115 passes and the U.S. Supreme Court 
overrules Roe o. Wade, women und their doctors will be 
open to prosecution for participating in an abortion. 

Proposition 115 erases California's constitutional privacy 
right and substitutes the opinions of any five Justices of the 
U.S. Supreme Court. 

«* DOCTORS AND PATIENTS WILL HAVE A MORE 
DIFFICULT TIME KEEPING THEIR MEDICAL 
RECORDS PRIVATE. 

e RELIGIOUS SERVICES WILL NO LONGER HAVE 
CALIFORNIA’S VIGOROUS PRIVACY PROTECTION, 
THUS UNDERMINING EVERYONE'S RELIGIOUS 
FREEDOM. 

• WE WILL NO LONGER BE PROTECTED FROM 
THOSE WHO WOULD VIOLATE OUR SEXUAL 
PRIVACY. IF PROPOSITION 115 PASSES, CALIFORNIA 
POLITICIANS WILL BE FREE TO CRIMINALIZE 
CERTAIN SEXUAL PREFERENCES AS HAPPENS 
TODAY IN GEORGIA AND OTHER STATES. 

e CRIMINAL TRESPASS CIIARCES COULD AWAIT 
THOSE EXERCISING THEIR FREE SPEECH RIGHTS. 


Our right to pass out leaflets and circulate petitions at 
shopping mulls would no longer be protected by the 
California Constitution. 


Proposition 115 treuts us all like criminals in order to get 
tough with those accused of real crimes. 

PROPOSITION 115 COSTS TOO MUCH, 
e CALIFORNIA TAXPAYERS WILL HAVE TO PAY 
MILLIONS OF DOLLARS IN NEW TAXES to reduce trial 
delays for only 5% of those charged with crimes. 95% plead 
guilty and don't go to trial. The additional lawyers, judges 
and court rooms needed to implement Proposition 115 will 
produce an unfair burden on taxpayers. 

• EVEN WITH MORE TAX • REVENUES, COURT 
CONGESTION WILL WORSEN. More trials may result 
when District Attorneys eliminate preliminary hearings. 
Preliminary hearings give those charged with crimes their 
. first look at how strong the case is against them. In 
California, ufter preliminary hearings 95% plead guilty. 
WITHOUT PRELIMINARY HEARINGS THE RESULT 
MAY. BE FEWER GUILTY PLEAS, MORE TRIALS, 
MORE COURT CONGESTION AND SLOWER JUSTICE. 
The good intentions of the initiative's backers is not the issue. 
However well-meaning, .they carelessly open a can of worms, It 
is a complicated business to restructure the judicial system and 
the sponsors of Proposition 115 create fur more serious problems 
than we have now. 

IT DIDN'T HAVE TO- BE WRITTEN THIS WAY. 
PROPOSITION 115 IS NOT A “VICTIMS' RICIITS 
INITIATIVE." WE SAY START OVER. IT'S- NOT WORTH 
THE SACRIFICES AND THE COST. VOTE NO ON 
PROPOSITION 115. 

ROBIN SCHNEIDER 

Executive Director 

California Abortion Rights Action League (CARAL) 

SHIRLEY HUFSTEDLER 

Former Judge, U.S. Court of Appeals for theSth Circuit 

Former Secretary of Education 

W. BENSON RARER, JR., M.D. 

Chairman, District 9 (Calif.) 

American College of Obstetricians and Gynecologists 


i i 


i 

I 

i 


i-S 


■ i 
-I 


I 

! CALIFORNIA WOMEN 

i REPRODUCTIVE CHOICE AND OTHER 
RIGIITS” BY OUR STATE CONSTITUTION. 

Therefore, even if the U.S. Supreme Court overturned Roe 
vs. Wade, and then our Legislature somehow passed legislation 
against abortion, neither the legislation nor the Court's decision 
could restrict a California woman's RIGHT of reproductive 
choice. 

A CALIFORNIA WOMAN'S CONSTITUTIONALLY 
GUARANTEED RICHT OF CHOICE CANNOT BE TAKEN 
AWAY EXCEPT BY A FUTURE VOTE OF THE PEOPLE 
EXPRESSLY REPEALING THAT RIGHT. THAT'S NOT 
ABOUT TO HAPPEN IN 70% PRO-CHOICE CALIFORNIA. 

This initiative doesn't criminalize or permit criminalization ot 
any activity protected by California’s constitutional “right to 
privacy." IT WAS CAREFUL,LY WRITTEN BY 50 
PROSECUTORS TO APPLY ONLY TO CRIMINAL TRIALS. 

4 OT TO ABORTION, RELIGION, OR FREE SPEECH. IT’S 
ENDORSED BY EVERY DISTRICT A1TORNEY IN 
CALIFORNIA—BOTH DEMOCRATS AND REPUBLICANS. 

Opponents cynically raise this false objection to frighten and 
mislead voters into believing 115 threatens their rights. 


Against Proposition 115 

BALONEY. ' 

THE REAL OPPONENTS—THOSE FRONTING THE 
MONEY TO ATTACK 115 WITH FALSE, MISLEADING 
TELEVISION ADS—ARE THE SAME CRIMINAL DEFENSE 
AND COURT APPOINTED LAWYERS WHO EARN- FAT 
•GOVERNMENT FEES, PLUS A FEW LIBERAL JUDCES 
AND POLITICIANS WHO SYMPATHIZE MORE WITH 
CRIMINALS THAN VICTIMS. 

Studies show shorter trials under 115 mean reduced lawyer 
fees and taxpayers cost. Yet opponents claim shorter trials will 
cost more than the McMartin case. 

Opponents promise a “corrected” crime initiative in 
November. But they deliberately combined their initiative with 
a huge tax increase they know voters won 7 approve. 

Don't let them con you. Vote YES. 

PETE WHSON 

U.S. Senator 

WILLIAM G. PLESTED HI, M.D. 

President, California Medical Association 

WOMEN PROSECUTORS OF CALIFORNIA 


Rebuttal to Argument 

ARE GUARANTEED 
"PRIVACY 
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Proposition 113; Text of Proposed Law 


This law proposed by Senate Hill 2751 (Statutes of 1988, Chapter 109*1) 
expressly uinemls existing sections of the law; therefore, existing 
provisions proposed to be deleted are printed in s t ri k eout type and new 
inis proposed to he inserted or added are printed in italic tyite to 
i ,i« that they are new. 

PHOI’OS'EI) AMENDMENTS TO INITIATIVE ACT 

An act to amend an initiative act entitled "An act proscribing the 
terms upon which licenses may he issued to practitioners of 
chiropractic, creating the State Hoard of Chiropractic Examiners and 
declaring its powers and duties, prescribing penalties for violation 
hereof, and repealing all acts and parts of acts inconsistent herewith" 
approved by tile electors .November 7, 1922, by amending Sections 12 
and 15 thereof, relating to the practice of chiropractic, the amendment 
to take effect upon the approval thereof hy the electors, urnl providing 
lor the submission thereof to the electors pursnum to subdivision te) of 
Section Idol Article II of the California Constitution. 

SECTION i. Section 12 of the act cited in the title is amended to 
read: 

Sec. 12. Licences issued tinder the provisions of this section expire at 
id midnight on the hist day of the month of birth of licentiates of the 
hoard. 

On or before July I, lUbt, the hotirtl shall establish regulations f>r t the 
administration of o birth month renewal program. Each person 
practicing chiropractic within this state shall, on or before the far* last 
day of January their month of birth of each year, after a license is issued 
to trim them as herein provided, pay to said the Hoard of Chiropractic 
Examiners a renewal fee of not more than une hundred (illy dollars 
($150) as determined by the hoard. The secretary shall ; on or before 
November fot of eeeb year; mail to all licensed chiropractors ill this 
Stale, on or before till days prior to the last day of the month of their 
birth each year, a notice that the renewal fee will be due on or before 
the first hist day of fonttttty the month of their birth next following. 
Nothing in ibis act shall lie construed to require the receipts to he 
recorded in like manner us original licenses, The failure, neglect or 


refusal of any person holding a license or certificate to practice under 
this act in the State of California to pay said the annual fee during the 
lime bis or feh their license remains in force shall, after a periud of fit) 
days Irom the first last day effatmaty eaeb y ear, ipso foeftito month of 
their birth automatically work a forfeiture of his nr her license or 
certificate, and it sliull not lie restored except upon the written 
application therefor and the payment to tin: said hoard of* fee of twice 
the annual amount of the renewal lee in effect al ilia time the 
restoration application is filed except that sucb a licentiate who fuils, 
refuses or neglects to pay such the annual tax within u pcriml of 60 days 
after Hie first last day of J anua ry the mouth of his or her birth of each 
year shall not he required to submit to an exangiulfeu for the 
reissuuuce ol stteb the certificate. 

.SEC. 2. Section 15 of the act cited in the title is uiueiulcil to read: 

See. 15. Any person who shall practice or uttempl In practice 
chiropractic, or any person who shall buy, soil or frnuduMy obtain a 
license to practice chiropractic, whether recorded or not, or who shall 
use the title '‘chiropractor" or “D.C." or any word or titlelu induce, or 
tending to induce belief that lie or she is engaged in the practice of 
chiropractic, without first complying with the provisions ill this act; or 
any licensee under this net who uses the wqrtl "doctor"nr the prefix 
"Or." without the word "chiropractor," or "D.C." immediately 
following his or her name, or the use of the letters “M.D.''or the words 
"doctor of medicine," or ihe term "surgeon," or the term “physician,--- - 
or the word “osteopath," or the letters "O.O." or any oilier letters, 
prefixes or suffixes, the use of which would indicate Hint ho or she was 
practicing a profession for which lie or she held no license from the 
State of California, or any person who shall violate any oflhc provisions 
of this act, shall be guilty of a misdemeanor and upon conviction thereof 
shall be punished by a fine of not less than fifty dollitM one hundred 
dollars ($100) and not more than two hundred dollars seven hundred 
fifty dollars I$750 ), or hy imprisonment in the county jail for not few 
Hum thi r t y days nor more than ninety days six months , or by both fine 
and imprisonment. 


Proposition 115: Text of Proposed Law 

(> "tinned from paged:) 

In order to provide Jot fair and speedy trials, discovery in 
criminal cases shall be reciprocal in nature, as prescribed hy the 
Legislature or by the people through the initiative process. 

SECTION ti. Section 223 of the Code of Civil Procedure is repealed. 
883 ; fn ermriuu! eases? 

-tat- ft shall be H»e duty ef Hie trial etmrt te examine the prospective 
jurors te a e l ee t a fair and im partial jury? Exe e p t as pr ovid ed in fieetfou 
fi23?6; the trad court shad permit reasonable examination of prospective 
Jurors by ee on se l for the people and for the defendant, sued 
cKuiiunutiuu te be eenductetl orally and direetly by eeunsel, 

•{by in each ease it shad be the duty of Hie trial judge to pr o vi d e for a 
voir dire preeeas as speedy; focused , and informat iv e as pos s ible, - and to 
protect pros poet i vu jurors from undue harassment and 
and from inordinately ex tensive; repe titive; or unfocused - 

fey In discharging its duties; the c ou r t s h a d have di sc r etion and 
control with respect te the form and subjeet matter and duration ef veir 
dire examination; fti exe r c i s i n g that d is c reti o n and contr o l; the trad 
judge shad be guided by; among oHter c riteria; the followin g ; 

feT The nature of the charges tmd the pot en ti a l consequences of a 

-ffif Any unique or complex ele m ents; legal nr factua l-, in the case; 

{31 'I lu- individual responses or conduct of jurors winch tuay reveal 
attitudes i n con sist en t with suitability to se r ve as a fair and impartial 
juror in the particular c a se.- 

fety The attorneys 1 need; under Hte ci rcumstances; for I nfo r m a t io n on 

tdj The trial court shall not pe r mit quesfietis wh i ch the trial cou rt- 
c on c l udes would; as the ir sole pu r po s e ; do any of the following; 

■f+J Educ a te the jury panel to the p a rt i cul a r foets of the case; 
ffif Compel the jurors to co m mi t themselves fo vote in a pa r t i cu lar 
way; 

ftfj- Pre jud ice Hte jury for or against any party; 

-flit Argue Hm ease; 

v Instruct the jury te a tnatler oi law; 
y - Atte mpt to accomplish any other improper pu r po se; 

fed- The trial court shad re q u ire that q u estio n s be phrased by co u nsel 
h; a nentrel and no n a r gui n e ti lali ve . fomn 

•SEC. 7. .Section 223 is added to tin: (aide of Civil Procedure, to read: 
22:). hi u criminal case, the court shall conduct the examination of 

ran 


prospective jurors. However, the court may /lermil the mrlies. upon a 
showing of good cause, to supplement the examination bysucli further 
inquiry as it deems proper, or shall itself submit to the prospective 
jurors upon such a showing, such additional questions by llw /sirties as 
it deems proper. Voir dire of any prospective jurors shall, where 
practicable, occur in the presence of the other jurors in all criminal 
cases, including death penalty cases. 

Examination of prospective jurors shall he conducted mly in aid of 
tile exercise ofchallenges for cause. 

The trial court's exercise of its discretion in the manner in which voir 
dire is conducted shall not cause any conviction to be termed unless 
the exercise of that discretion has resulted in a miscarriageaf justice, as 
specified in Section 13 of Article VI of the California Canslltntiaii. 

S ICC. 7.5. Section 223.5 of the Code of Civil Procedure Is repealed. 

aShih -taj As a pilot project ap p li c a b le solely to ernuiad eases in the 
superior courts hi Eresno and Kanta ©run Count i e s during the period 
July -ft t988; te Juno 30; 1991; i nclusi v e; all questions designed solely for 
assisting in the i nte l l i gent exe r c is e of the right to peremptsty ehsdettge 
end not applica ble to the d e t e r m matfon ef im p l ie d or a ft util bias; shod 
be pr opounded by the cou rt; ff such a q ue s t i on is reque s ted by the 
p r osecu ti on or by eeunsel for the defense and Is one of the stendsrdfeed 
questions de v e l oped by tbe Task- Eorce on -Voir ©he; the eoort shall 
p r opound the question unless the eourt d e t ermi n es that the question is 
clea r ly inappr o pria te ; if a n o n standa r diecd q ue s tio n is proposed by the 
p r o s ecu ti on or by counsel for the defe ti ac; the court may propound the 
question m its d i scretion ; 

-{by The Task Eereo on Voir ©he shall c on sist of eight members who 
shall serve w i th ou t compensation , two of whom shad be eppaiafod by 
the Judicial C ounc i l ; two by the Go v ernor; two hy the Speaker of the 
A sse mbly ; and two by the Senate Ktries Co mmittee; Ad appebriees shad 
have been membe rs of the Slate Her for at least five years prior to tbeb 
app oi ntment - . The ju d i c i a l C oun cil may p r ov i d e staff to esriri the task 

All appointments to the Task Eoree on -Voh ©he shad be made on or 
before March fo 3988: The task force sited submit to Hie pilot p r oject 
eo tn rii e s a list ef slan t!im lic nd questions winch meet the purposes of 
s ubdi v i s ion foy on or before July ft 4088: 

-fey Notwithstanding tbe pr o v i si ons of Seetion 809; tint jadfohd 
Counci l and any other bona fide r esea rc h or r o s ea r o l l organi sati o n shad 
be permitted access fo any data regarding Hie condnet or eva lu ati o n ef 
tbe phot p r oje ct; fefe or before J anu ary ft 1908; tbe j u di ci al 'Hotmcd shad 
report to the foo gia l atu r e on the efteets of the pilot project an the 
efficiency in jury sele c tio n and tat any effect on the eu a vi c l ion rate for 
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p a r tic u lar crimes compared to a .wniW prior period m m4) pilot 
p r o j ec t pottfrty; 

SEC. 8. Section 120.1.1 is added In the Evidence (lode. In read: 
ISU'i.l. Section 1203 i.v nut applicable if the hearsay slatrnwiil is 
offered oi n prrliminory examination, as provided in Section STS if the 
Penal Code. 

SEC. .9. Section !89 nf ihr Penal (,'nde ismnemled In read: 

189. All murder which is- perpetrated l»v means of a destructive 
device nr explosive, knowing use of anununitimi designed primarily to 
penetrate metal nr armor, poison, lying in wait, torture, nr hv any other 
kind of willful, deliberate, and premeditated killing, nr which is 
committed in the perpetration nf, or attempt to perpetrate, arson, rape, 
robbery, burglary, mayhem, kidnapping. train wrecking, or any net 
punishable under Section 688, Srrtian 2S0. 2,S3. 233a. nr 23!), is murder nf 
the first decree: and all other kinds of murders are nf the second 
degree. 

As used in this section, "destructive device" shall mean any 
destructive device as defined in Section 12101. and “explosive" shall 
mean any explosive as defined in .Section 12000 of the I lealth and Safety 
(.'ode. 

To prove the killing was "deliberate and premeditated," it shall not 
be necessary to prove the defendant maturely and meaningfully 
reflected upon the gravity of his or act. 

SEC.'. 10. Section 190.2 of the Penal Code is amended to read: 

190.2. fa) The penalty lor a defendant round guilty of murder in the 
first degree shall he death or confinement in stale prison for a term of 
life without tiro possibility of parole iu any case in which one or more nf 
the following special circumstances has been charged and speciall y 
found under Section 190.4. to lie true: 

(1) The murder was intentional and carried out for financial gain. 

(2) The defendant was previously convicted of murder in the first 
degree or second degree. Eor the purpose of this paragraph an offense 
committed in another jurisdiction which if committed in ( hitifnruin 
would he punishable as first or second degree murder shall lie deemed 
murder in the first or second degree. 

(3) The defendant has in this proceeding been convicted of more 
than one offense, of murder in the first or second degree. 

(4) The murder was committed by means of a destructive device, 
bomb, or explosive planted, hidden or concealed in any place, area, 
dwelling, building or structure, and the defendant knew or reasonably 
should have known that Ids nr her act or acts would create a great risk of 
death to a human being or human beings. 

(5) The murder was committed for (lie purpose of avoiding or 
pres enting a lawful arrest or to perfect, or attempt to perfect nil escape 
from lawful custody. 

(6) Tile murder was committed by means of a destructive device, 
bomb, or explosivp that the defendant mailed or delivered, attempted 
to mail or deliver, or cause to he mailed or delivered and the defendant 
kitesv or reasonably should have known that Ids or her act nr acts would 
create a groat risk of death to a human being or huimm beings. 

(7) The victim was a peace officer as defined in Section 810.1. 810,2. 
830.3, 830.31. 830.35. 830.36. 830.4, 810.5. 830.5a. 830.6, 830.10. S10.ll or 
810.12, who. while engaged in the course of the perfordtance of his nr 
her duties was intentionally killed, and such defendant kitesv or 
reasonably should have knosvu that such victim was a peace officer 
engaged in the performance of Ids nr her duties: or the victim was a 
pence officer ns defined in the above enumerated sections of the Penal 
Code, or a former peace officer under any of such sections, and was 
intentionally killed in retaliation for the performance of Ids or her official 
duties. 

(8) Tile victim svas a federal low enforcement officer or ngont, svho. 
while engaged in the course of the performance of his or her duties svas 
intentionally killed, and such defendant kne.sv or reasonably should 
has'e knosvu that such victim svas a federal lasv enforcement officer or 
agent, engaged in the performance of his or her duties: or the victim 
ss'us a federal lasv enforcement officer or agent, and svas intentionally 
killed in retaliation for tin* performance of his or her official duties. 

(9) Tlie victim was a fireman as defined in Section 245.1. svlin ss-hile 
engaged in the course of the performance of his or her duties was 
intentionally killed, and such defendant knosv or reasonably should 
huve known that such victim was a fireman engaged in the. 
performance of his or her duties. 

110! The victim was a witness to a crime who svas intentionally killed 
for the purpose of preventing his or Iter testimony in any criminal or 
jnrentle proceeding, and the killing svas not committed during the 
commission, or attempts’ll commission or o/’ the crime to which lie or 
she svas a witness: or the victim was a witness to a crime and svas 
intentionally killed in retaliation for his or her testimony in any criminal 
or juvenile proceeding. As used in this parogropb. "juvenile 
proceeding " means a pit weeding brought pursuant to Seetian (VI2 or TOT 
of the Welfare and Institutions Code. 


ill) Tlie virtim svas a prosecutor or assistant prosecutor or a former 
prosecutor or assistant prosecutor of any locnl or slate prosecutor's 
office in this state or any other state, or a federal prosecutor's office and 
llip murder svas intentionally carries) out in retnlislion for or to prevent 
tlie performance of the victim's official duties. 

(12) Tire sictim was a judge or former judge of any court of recor 
tlie local, slate nr federal system-in the State of California nr in nus^ 
oilier stale of the United States and the murder was intentionally 
carried out in retaliation for or to prevent the performance of the 
victim's official duties. 

(13) 'flic victim ss’.is an elected or appointed official or former official 
of the Federal Fevemmetit federal government ,n fecal or State state 
government of (kilifnruia. or of any local or state government of any 
other state in Ihr United States and the killing was intentionally carried 
out in retaliation for nr to pres’ent tlie performance of the victim's 
official duties. 

fid} The murder svas especially heinous, atrocious, or cruel, 
manifesting exceptional depravity: as. As utilized In this section, the 
phrase especially heinous, atrocious or cruel manifesting exceptional 
depravity means a conscienceless, or pitiless crime which is 
unnecessarily torturous to the victim. 

(15) The defendant intentionally killed the victim svhile lying in 
lvnit. 


(16) The victim svas intentionally killed because of his or her race, 
colnr, religion, nationality or country of origin. 

(17) Tlie murder svas committed while the. defendant was engaged 
in nr was in accomplice in tlie commission of, attempted commission of, 
or the. immediate flight after committing or attempting to commit the 
following felonies: 

(i) Hobhery in violation of Section 211 or 212.5. 

(ii) Kidnapping in violation of Sections Spntivn 2117 and nr 209. 

(iii) Itapo in violation ofSection 261. 

(iv) Sodomy in violation of Section 286. 

(v) The performance of a lewd or lascivious act upon person of a 
child under tile. ngo. of 14 in violation ofSection 288. 

(vi) Oral copulation in violation ofSection 288a. 

(vii) burglary in the. first or second degree in violation of Section 460. 

(viii) Arson iu violation of subdivision (hj o/'Section 447 451. 

(ix) Train wrecking in violation of Section 219. 

I.v) Mayhem in violation of Section 203. 

(xi) liape by instrument in violation nf Section !S9. », 

(18) The murder svas intentional and involved the infliction -ypv 
torture. Fen* the purpose of this flection torture mpiires proof of the 
infliction of extreme pbysteol piiirr no matter how kmp its duration! 

(19) The defendant intentionally killed the victim by the 
administration of poison. 

(b) Every person whether or not the aetwoj killer found godly 
intentionally atdmg: ohelttng: counseling: eowswndnsg; inducing: 
floltethng; requesting; or assisting any actor hi the commission of murder 

ll i!\ . 1 rr SI fill fl| ift/sr CXJXJxk ll fUk OAMhWPmPtll US fltiskrs fS riniUS ifir ll 

ITT tilt TTTTrt OrpTtT '1111111 ItWTCT ULlllit TTT '-v7TnrTTtTTTJv.nl m Jttllt jJI 1 jITTl TOT u 
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more of the speetel eheumstonees enumerated m pomg r np hs -ffh f3h 
■fth jhh -f6b fTh <&h P; -H+h -ffSh -f»f; -H4h iiSh -mh -Wh 
•H&b er ff8)- of subdivision -fab of this section h« been eherged and 
s pec i ally found under Section 48991 to he true: Unlettan intent to kill is 
specifically required under subdivision (o) for a special circumstance 
enumerated therein, an actual killer as to wham such special 
circumstance, has been found to be true under Section 193.4 need not 
have had any intent to kill nt the time of the commission of the offense 
which is the. basis of the special circumstance in order to suffer death or 
confinement in stale prison fora term of life withnni the possibility of 
parole. 

If) Every person not the actual killer who, with the intent la kill, 
aids, ahe.is. counsels, commands, induces, solicits, requests, nr assists any 
actor in the com mission of murder in the first degree shall suffer death 
or confinement in state prison for a term nf life without the possibility 
of parole, in any case iu which one or more of the s/iecial circumstances 
enumerated in subdivision (a) of this section has been found to be true 
under Section 1911.4. 

frlj Notwithstanding subdivision (c). every person not the actual 
killer, who. with reckless indifference in human life and ax o major 
participant, aids, abets, counsels, commands, induces, solicits, requests, 
or assists in ilia commission of a felony enumerated in paragraph (IT) 
of subdivision la), which felony results in the death af some person or 
jicr.xon.s. who is found guilty of murder in the first degree therefor, .shall 
suffer death or confinement in stole prison for .life without t' •» 

possibility of parole, in any case in which a stxcial cinsumslaiu q 

enumerated in tmragraph (IT) of subdivision (a) of this seetian has 
ham found in he true under,Section 193.4. 

(ej The. penalty shall be determined as provided In Sections 190.1. 
190.2. 190.3, 190.4. mid 190.5. 
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Slid. II. Section 190.lt is added to the Penal Code, to read: 

HXt.4 /. Notwithstanding Section ISO.-I or any other provision of law, 
the corpus delicti of a felony-based special circumstance enumerated in 
paragraph (171 of sulxliuision (al of Section l!X).2 need not be proved 
independently of it defendant's extrajudicial statement. 

12. Section 190.5 of the Penal Code is amended to read: 
fh (a) Notwithstanding any other provision of law, the death 
penalty shall not he imposed upon any person who is under the age of 
IS at the time of the commission of the crime. The burden of proof as to 
the age of such person shall be upon the defendant. 

ibl The penalty for a defendant found guilty of murder in the first 
degree, in any case in which one or more special circumstances 
enumerated in Section JtXJ.2 or 0X1.25 has been found to be true under 
Section liXI.-i, who teas iff years of ape or older and under the aye of IS 
years al the time of the commission of the crime, shall be confinement 
in the state prison for life without the possibility of parole or, al the 
discretion of the court, 25 years to life. 

ic) The trier of fact shall determine the- existence of any special 
circa instance pursuant to the procedure set forth in Section ItXJ.-l. 

SEC. 13. Section 206 is added to the Penal Code, to read: 
iVJW. Every person who, with the intent to cause cruel or extreme 
pain and suffering for tlw purpose of revenue, extortion, persuasion, or 
for nny sadistic purpose, inflicts great bodily injury as defined in 
Section 12022.7 upon the person of another, is puilty of torture. 

The crime of torture dues not require any proof that the victim 

suffered pain.' . . 

SKC, H. Section 206. I is added to Penal Code, to read: 

21X5.1. Torture is punishable by imprisonment in the slate prison far 
a term of life. 

SEC. 15. Section 859 of the Penal Code is - amended to read: 

859. When the defendant is charged with the commission of a public 
offense over which the superior court hus original jurisdiction, by a 
written complaint subscribed under oath and on file in a court within 
the county in which the public offense is triable, be or she shall, without 
unnecessary delay, be taken before a magistrate of the court in which 
the complaint is on file. The magistrate shall immediately deliver to the 
defendant a copy of the complaint, Inform the defendant that he or she 
has the right to have the assistance of counsel, ask the defendant if he or 
she desires the assistance of counsel, und allow the defendant 
re table time to send for counsel. However, in a capital case, the 
v|. shall inform the defendant that the defendant must be 
'^presented in court by counsel al all stages of the preliminary und triul 
proceedings und that the representation will be ut the defendant's 
expense if the defendant is able to employ counsel or at public expense 
if lie or she is unable to employ counsel, inquire of him or her whether 
lie or she is able to employ counsel and, if so, whether the defendant 
desires to employ counsel of the defendant's choice ur to have counsel 
assigned for him or her, and ullow the defendant a reasonable time to 
send for his or her chosen or ussigned counsel. The magistrate must, 
upon the request of the defendant, require a peace officer to take u 
message to any counsel whuin the defendant may name, in the judicial 
district in which the court is situated. The officer shall, without delay 
and without a fee, perform that duly. If the defendant desires and is 
unable to employ counsel, the cuurt shall assign counsel to defend him 
ur her; in a capital case, if the defendant is able to employ counsel und 
either refuses to employ counsel or appears without counsel after 
having hud u reasonable time to employ counsel, the court shall ussign 
counsel to defend him ur her. if it uppeurs that the defendant may he a 
minor, the magistrate shall ascertain whether Unit is the case, and if the 
magistrate concludes that it is probable thut the defendant is a minor, 
iie or she shall immediately either notify the parent or guardian of the 
minor, by telephone or messenger, of the arrest, or appoint counsel to 
represent the minor. The p r o s ecuti ng a ttorne y shah deliver to; or wake 
accessi b le for i nspect i on and e e p ymg by; the d efe n d ant or coun s e l; 
copies of the police; a rr e s t, - and c r ime r epo rts; npen the first cou rt 
appe u ra n e e of counsel; or open a deter mination! by a m agi s t r ate that 
the d e f end ant eon r ep resent hhnseif or h erse l f ; ff u na v ailab le to the 
proseeetmg ottomey ot the t i me of that uppearmtee or d et e r minat i o n ; 
the reports shah be delivered w ithi n two calend ar da y s : Portions of 
those reports containing p riv i l eged in fo r m a t ion need not be disclosed if 
the defe ndant or counse l has been notified Utat p r i vileged informat i o n 
baa not been dis cl os ed; if tbe c h arges a gains t tbe de f end a n t are 
d is m isse d prior to the time the a b o ve /mentione d docu m e n ts are 
delivered or made accessi ble; the pro secut i n g a tto r ne y need not deliver 
v -whe accessible these documents u nless other w ise so compelled by 
|| Tbe cou r t shall net dismi s s a ease becaus e of the fa ilure of the 
'qactysce e tmg a tt o r n ey to immediately deli ve r copies of the repo rts or to 
make them a cces sible for i nspection and c op y in g ; 

Stic. lfi. Section 866 of the Penal Code is amended to rend: 

866. (a! When the examination of witnesses on the part ot the 


people is closed, any wi tn e s ses witness the defendant maypioduce must 
shall be sworn and examined. 

Upon the request of the praseculinp ottomey, the mcgiOtnle shall 
require an offer of proof from the defense as to the testimony expected 
from the witness. The mapistrate shall nut permit the testimony °f nny 
defense witness unless the offer of proof discloses to the mtbfuction of 
the mapistrate, in his or her sound discretion, that the testimony of that 
witness, if believed, would be reasonably likely to establish an 
affirmative defense, negate an element of a crime charged, or impeach 
the testimony of a prosecution witness or the statement of a declarant 
testified to by a prosecution witness. 

(b) It is the purpose of a preliminary examination In establish 
whether there exists probable cause to believe that the defendant has 
committed a felony. The examination shall not be used for purposes of 
discovery. 

(cl This section shall not be construed to compel or authorize the 
taking of depositions of witnesses. 

SEC. 17. Section 871.6 is - added to the Penal Code, to read: 

571.5. If in a felony case the magistrate sets the preliminary 
examination beyond the time specified in Section 859b, in violation of 
Section 559b. or continues the preliminary hearing without good cause 
and good cause is required by law for such a continuance,the people or 
the defendant may file a petition for writ of mandate or prohibition in 
the superior court seeking immediate appellate review of the ruling 
setting the hearing or granting the continuance. Such a petition shall 
have precedence over all other cases in the court to which the petition is 
assigned. If the superior court grants a peremptory writ, it shall issue 
the writ and a remittitur three court days after its decision becomes 
Jinal as to the court if this action is necessary to prevent msutness or to 
prevent frustration of the relief granted, notwithstanding the rights of 
the parties to seek review in a court of appeal. When the superior court 
issues the, writ and remittitur as provided in this section, the writ shall 
command the magistrate to proceed with the preliminary hearing 
without further delay, other than that reasonably ssecemry for the 
parties to obtain the attendance of their witnesses. 

The court of appeal may stay or recall the Issuance of llse surit amt 
remittitur. The failure of the court of appeal to stay ur recall the 
issuance of the writ and remittitur shall not deprive the parlies of any 
right they would otherwise have to appellate review or estraorainary 
relief. 

SEC. 18. Section 872 of the Penal Code is amended to read; 

872. (a) If, however, it appears from the examination lhat a public 

offense has been committed, and there is sufficient cause to believe lhat 
the defendant is guilty the r eof , the magistrate must shall make or 
indorse on the complaint an order, signed by him other, to the 
following effect: "It appearing to me that the offense in the within 
complaint mentioned (or any offense, according to the fact, stating 
generally the nature thereof), has been committed, undlhut there is 
sufficient cuuse to believe that the within named A.B. is guilty t he re o f, 

I order that he or she be held to answer to the same." 

( bj* The finding of sufficient cause may be based m whole or m purl 
upon hearsay evi dence in the form ef written statements ef witnesses in 
lieu ef testimony; At the time the d e fe nd ant appears before the 
magistrate for arraignment; the p r o s ee uting attorney may file with the 
court; and furnish a eepy te the defendant; a statement made under 
penal ty of pe r ju ry of the testr m e n y of any witness which the 
pru s eeu ti e n wishes te i ntroduce mte ev idence at the ei eatn imil i on in lieu 
of the test i mony of the witness? The s t a t ement shall be considered as 
evidence in the e xa n dnaife m This subdi v is i on shah net apply if the 
witness is a victim ef a erime aga i ns t his er her person; er tbe tes t i mon y 
of the witness includos o y o w itneoa identific a ti on ef a defendant; or the 
p r oseeu t in g atto r ney has net fifed with the eeurt and faraisbed a eepy 
te the de fe ndan t the sta t emen t ef the testim o n y ef the witness at the 
time ef the a rraig nmen t er at least T9 eeurt days prior te the date set for 
tire p r eliminar y hearin g ; For the pu r pose s ef this seetien an 
■■'ey ew i tnes s^ is any person who sees the perpetrator (tyring the 
commissio n ef the erime charged; w h et he r er net he er she eon identify 

■fcj- N o t h ing in this s ect io n shall limit the right ef the de fendant to 
cab any w itnes s ter e x a mina t io n at the preliinina r y hearing; ff the 
wit ne ss enlfed by the d e fendant is one whose stat e ment ef tes t imon y 
wns offe r ed by the p r oseeu t i ng atto r ne y as pro vi ded m subdi v i s ion -fb)-; 
the defendan t shah have the right to eross/esamine the wttaess as te ail 
matte r s asse r ted hr the s t at emen t; ff the defendan t maker reasonable 
efforts to secure the at t endan c e ef the w itn es s but la aa 5 ueco s ti f ul in 
s ecurin g his er her a ttendance ; the eeurt shall grant a short te tuinu a n c c 
at the request ef the de f endan t and shall require the preseeuting 
attorne y to p r ese n t the witness for eross/exa m i na ti on; ff the pros e euting 
at t o r ne y iatis to present the witness for eress/exattwHstien; the 
statement of the testimony of the witness shall not be esasideted as 
e v idence hr the examina ti o n; 
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till Notwithstanding Section fSfXtiiflhr Kridenre tbde. the /iwlini; 
of probable muse nmi/ hi’ based in whole nr in pur! 11/11111 ihr urarn 
testimony of a low enforcement officer relation the stale men Is of 
(Martinis made mil of court offered for the truth of the matter 
asserted. Aim lair enforcement officer testifying os to hearsay 
statements shrill either have fire years of law enforcement ex per inner or 
hove completed a training course certified In/ Ilia Commission on Peace 
Officer Standards and Training which includes training in the 
investigation and reporting of cases and testifying at preliminary 
hearings. 

SKf 19. .Section 954.1 is added (o the PennI Code, to read: 

954.1. hi cases in which two nr more different offenses of the same 
elass of crimes or offenses have linen charged together in the same 
accusatory pleading, or where two or more accusatory pleadings 
charging offenses of the same class of crimes m offenses have hern 
consolidated, evidence concerning one offense, nr offenses need not he 
admissible as in the oilier offense or offenses before thrjniiillu charged 
offenses may he tried together before- the same trier of fai l. 

SK( I. 20. Sordino 957.05 is added to the Penal Code, to read: 

U37.U5. In assigning defense counsel in felony cases, whether it is the 
public defender nr /iricate counsel, the court .shall only assign counsel 
who represents, on the record, that ha or she will he ready to /imereti 
with the preliminary hearing or trial, as the ease may he. within llie 
lime /irocisious prescribed in this rode Jar preliminary hearings and 
trials, except in those unusual cases where the rntirl finds that, due to 
the nature of the case, counsel cannot reasonalily lie ex/irrtrd to he 
ready within the prescribed period if he or.she (cere to begin preparing 
the rase forthwith and eautinuc ta make diligent and constant efforts to 
be ready. In the rase where the time of preparation for preliminary 
hearing or trial is deemed greater than the. statutory time, the court 
■shall set a rnisonahfr time period for /ireparation. In making this 
determination, llie court shall not consider counsel's comrnience. 
counsel's calendar conflicts, or counsels oilier business. The court may 
allow counsel a reasonable lime to become familiar with llie case in 
order to determine whether he or she can be ready. In cases where 
counsel, after making representations that he nr she will he ready for 
preliminary examination nr trial, and without good cause is not ready 
011 the date set. the. court may relieve counsel from the vase and may 
impose sanctions upon counsel, including, but not limited to. finding 
llie assigned counsel in contempt of court, imposing a /ini', or denying 
any puhtir funds as conipensalinii for counsel's services, both the 
prosecuting aitaruny and defense counsel shall have a right to present 
evidence and argument as to a reasonable length of lime far 
pre/iariiliini and on any reasons why counsel could mil be prepared in 
the set iime. 

Sfi(!. 21. Section 1049.5 is added to the Penal (lode, to read: 

1040.5. in felony cases, the court shall set a dale for trial which is 
tcilhin (ill days of the defendant's arraignment in the su/ierior court 
unless, upon a showing of good cause us prescribed in Section 1(11(1. the 
court lengthens the lime. If the court, after a hearing as prescribed in 
Section 11150. finds Ilia/ there is good cause to set the dote for trial 
beyond the SO days, it shall stale on the record the facts proved that 
justify its finding. A slateme.nl of fads proved shall he entered in the 
min ales. 

SEC. 22. Section 1050.1 is added to the Penal (.'ode. hi road: 

1050.1. In any case in which two or more defendants ore jointly 
charged in the same complaint, indictment, or information, and the 
court or magistrate, for good cause shown, continues llie arraignment, 
/ireliininary hearing, or trial of one or more defendants, ilia 
nuitinunnec .shall, upon million of the prosecuting aitorney. conslifnlr 
good rouse to continue the remaining defendants' cases so as to 
maintain joinder. The court or magistrate shall nat cause jointly 
charged cases to he severed due to llie unavailability or unpreparedness 
of cine or more defendants unless it appears to the court or magistrate 
that it will he im/xissible for oil defendants to he available and 
pre/xtred within a reasonable period of iime. 

SF.O. 23. Chapter 10 (commencing with Section 1054) is added to 
Title fi of Part 2 of the Penal Code, to read: 

Chapter 10 . Discovery 

105-4. This chapter shall be interpreted to give effect to all of the 
following purposes: 

(a) To promote the ascertainment of truth in trials hy requiring 
timely pretrial discovery. 

(h) To save court time hy requiring tlml discovery be conducted 
informally between anil among the parties before judicial enforcement 
is ret/nested. 

(c .I 7i> save court time in trial and avoid llie necessity for frequent 
interruptions and posl/mneinents. 

(d) To priilrrt victims and witnesses from danger, harassment, and 
undue delay of the proceedings. 


ir> To provide that no discovery shall incur inrriiiiino/ inset erer/U 
as pixivided hy this chapter, other express slaliiluuj linirishms. 01 at 
maiiilnlrd hy the Constitution of the t htiled Stales. 

1054.1. The prosecuting attorney shall discing h‘ the defendant or 
his nr her aitorney all of the following materials Mil iii/'nrmallmi. iff 
is in Ihr pm.vemVm of the prnsrruiing aitorney at if the prourn 
attorney knows it to hr in the possession of the imrdiMting agenrii 
1 a I The names and addresses of persons the pnarrutar i mends to rat, 
as witnesses at trial. 

1 h) Slalrinetils of all defendants. 

tel All relevant real evidence seized or obtained as o port of the 
investigation of the offenses charged. 

ill) The existence of a felony conviction of my material wilnrsx 
whose credibility is likely In he critical to the outivmraf the trial, 
lei A ny exculpatory evidence. 

t ft llelevanl written or recorded statements of nil arises or reports of 
the statements of witnesses whom the prosecutor intends to call at the 
trial, including any rn/mrls nr statements of experts made in 
nmjniwliiiti with the case, including the results if physical or mental 
exaim'iialiniis. scientific lesls, experiments, or nmipnrisiins which the 
prosecutor intends to offer in evidence at the trial. 

1054.3. .Vn aitorney may disclose or permit In he disclosed to a 
defendant the address or telephone number of a victim or tcilness 
whose name is disclosed to the attorney /mrsuanita subdivision in) 0 / 
Section 11154.1 unless s/ieci/icnlly permitted to do m Ini the court after a 
hearing and a showing of good cause. 

if 154.3. The defendant and his or her alliirneyshall disclose to the 
prosecuting attorney: 

(a) The names ami addresses of persons, other Ilian the defendant, 
he or she. intends to call as witnesses til trial, together with any relevant 
written or recorded statements of those person!, nr reports of the 
statements of those persons, including any re/mils or sltilcmenls of 
experts made in eonneclion with the case, and imitating the results 0 / 
physical or mental examinations, scientific lesls. experiments, or 
rom/mri.ums which llie defendant inlands to offer in evidence at the 
trial. 

(h) Any real evidence, which llie defendant intends to offer in 
evidence at the Irial. 

1054.4. Nothing in this chapter shall he con,stilted as limiting any 
law enforcement or prosecuting agency from obtaining itnnU’slimmiial 
evidence to the extent permitted by law on the effective dote of 
section. 

1054.5. tal No order requiring discovery shall he made in crimina 
rases except as provided in this chapter. This chapter shall be the only 
means by which the defendant may compel the disclosure, or 
production of infnrmalion from prosecuting attorneys, low 
enforcement agencies which investigated or prepared the case against 
llir defentlanl, or any other persons or agencies which the prosecuting 
alloruey or investigating agency may have emplnyrd ta assist them in 
performing their d 11 1 ies. 

lh) before a parly may seek court enforcement of any of the 
disclosures required hy this chapter, the party shall make an informal 
request of opposing counsel for the desired materials and information. 

If within 15 days llie opposing counsel fails to ynwlde the materials 
and information requested, the party may seek a mart order. Upon a 
showing Ihal a parly has mil complied with Section 11154.1 or 1(154.3 and 
upon a showing that the moving party complied with the informal 
discovery procedure provided in this subdivision, a mint may make any 
order necessary to enforce the provisions of this chapter, including, hut 
uni limited to. immediate disclosure, cantem/it proceedings, delaying or 
prohibiting the testimony of a witness nr the presentation of real 
evidence, continuance of the matter, or any other lawful order. Further, 
the court may advise the jury of any failure or refusal la disclose and of 
any untimely disclosure. 

(r) The court may prohibit the testimony of a witness pursuant to 
subdivision (h) only if all other sanctions have been exhausted. The 
court shall not dismiss a charge pursuant to subdivision (hi unless 
required to do so by the Constitution of I he United Stales. 

1054.5. Neither the defendant nor the prosecuting attorney is 
required to disclose any materials or information which are mirk . 
product as defined in subdivision (c) of Section Mifj of the Code of 
Civil Procedure, or which are privileged pursuant to an express, 
statutory provision, or are privileged as provided by ike Constitution of 
the United States. 

It 154.7. The disclosures required under (his chapter shall hr made at 
least 30 days prior ta the trial, unless good cause is shown wh• 
disclosure should he denied, restricted, or deferred, 'if the materia! JR 
information heroines known to, or mines into the possession of. a /lanu^' 
within 30 days of trial, disclosure shall be made immediately, unless 
gaod cause is shown why a disclosure should he. denied, restricted, or 
deferred. "Com! rouse" is limilr.d in threats or /Mssilile danger to the 



uijety of a victim or witness, possible loss or destruction of evidence, or 
possible compromise of other investigations by law enforcement. 

Ufxm the request of any parly, the court may permit a showing of 
gutxl cause for the denial or regulation of disclosures, or any portion of 
that “hawing, to l>e made in camera. A verbatim record shall be made of 
j ah proceeding. If the court enters• an order granting relief 
4, . ng a showing in camera, the entire record of the showing shall 

..'l sealed and preserved in the records of the court, and shall be made 
available to an appellate court in the event of an appeal nr writ. In its 
discretion, the trial court may after trial and conviction, unseal any 
previously sealed mutter. 

.SEC. 24. Section 1102.5 of the 1'euul Code is repealed. 

HdfeS; faf fcfptm mo t i o n; the p r o se cu ti on s h all he ent itle d to oh in in 
fount the defendant or hfo or her cont e nd ; ah s tatements, oral or 
howe v e r preserved; by any defense witnes s o t h er than the defendant, . 
after that wi tnes s has tes t i f ied on direct e x a m i n a t io n at trtah At the 
r eque st of the def en dant or his or her c oun sel; the co u rt shall r ev i ew tlte 
s tatemen t in ca m era and limit di s co v er y to those mu t t ers within the 
scope of the direet testimony of the witness; As used in this section; the 
stat e m e n t of a witness inol u dea tactual s umm ari e s; hut does not metude 
the i inp r e ssi o es ; co n c lu si o ns ; opinion s, or legal rese ar c h or th eories of 
the defendant; hts or her counsel; ur agonh 
yht The proscct i tio n shall make avn i l a h le to the d efendant; as soon as 
practicable, all evidence, including the names; addresses and statements 
of w itnes s e s; w hich was obtained ur p rep a re d as a con s equen c e of 
o b t a i nin g any dis co very or inf u r mut io n pursuant to this sec i i om 

-tef Nothin g in this sectio n shall he cons t ru ed to dotty either to the 
d e fen d an t or to the people i n f o r m ati o n or dtse o very to which eithor is 
now entitled under enisling latte 
SE(!. 25. Section 1102.7 of the Penal Code is repealed. 

1 - KH1.7; Notwi t hstanding any other provision of few; the pr o s e c utio n 
shaH not he requ i red to furnish to the defendant himself or he r se lf; hut 
only to his or her a tto r ne y , - the address or te leph o n e number of any 
victi m or witness ab s en t a showing of good eause as determined by the 
c ou r t ; unless the defendant is acting as his or her own u t to r nc y; When 
an a dd r e ss or telephone n umb er is released to the defendant s att o rney; 
the court shall order tile defendants attorney not to disclose the 

4 t i f. IlMIt | II I r\ 

IrlUJrtiinxTvn to uTO vrcTCTiwnn 

tf the de f end a n t is acting as his or her own attorney m a ease 

or deadly w en pon s , - or w itn ess 


mvelvtng force or vi olence; _ . 

in' latiou and where there is a possibility that the defendant poses a 

j>. .ting t hreat to the victim or w itnes s , the court shah pr o t ect the 

sBdress and telephone numb er of the victim or witness by pr o vidi n g for 
contact only through a eeurt/appemted licensed private investigator or 
hy impo si n g other reasonable rest r iction s . -W hen an address er 
tel e p hone number is r elease d to a eourt/appomted licensed private 
i n v esti g ato r ; the c ou r t shall order the hi vest ig u t o r not to disclose this 
inf or m a t ion to the defen d ant; 

SKC.’. 2ti. Suction 1385.1 is lidded to the Penal Code, to read; 

I;lgS. t. Notwithstanding Section HISS or any other provision of law, 
,i judge shall not strike or dismiss any special circumstance which is 
admitted hy a plea of guilty or nolo contendere or is found by a jury or 


court as provided in Sections 130.1 to 100.5, inclusive, 

•SEC. 27. Section 1430 of the Penal Code is repealed. 

ffie p ros e cuti n g atto r ne y shah deliver to; or mala tweesatble 
for ws p eethm and copyi n g by; the defendant er counsel; tepiw of the 
po lice; a rre st ; and crime r epo r t s; upon the first court ttppWwftee of 
eounsch er upon a de t e r mina t ion by e magistrate that the d efendan t 
fctm represent him s e lf or he rs c lfi If una v ailable to the pro s e cuting 
att o r n ey trt the time of that appca r unco or dete r mination ids report 
shod he deliver ed within two c al endar days; fio rl t o ns of those reports 
conta i n i ng privi l eg e i n f ormation need not be disetoed if the 
defendan t or his or her counse l has been no ti fie d that privileged 
i nformation has not faeen dtsetesetb 4f the e h arg c 3 against the defendant 
are di smis s ed prior to the time the above/ mentioned daesRe nts uae 

or made accessi ble sueb d o cuments unless otherwise so compelled by 
law: The eoort shah not dis m iss a case i iecuusc of the fetora of the 
prosecuting atto r ney to immed i ate ly d eliver cop i es of the reports or to 
make them accessible for inspection and copying; 

•SEC. 28. Section 1511 is added to the Penal Cade, to read. 

1511. If in a felony case the superior court sets the trial beyond the 
period of time specified in Section 1013.5, in violation of Section 1013.5, 
or continues the hearing of any matter without good came, and good 
cause is required by law fur such a continuance, either party may file a 
petition for writ of mandate or prohibition in the court of appeal 
seeking immediate appellate review of the ruling setting the trial or 
granting the continuance. Such a petition shall have precedence aver till 
other cases in the court to which the petition is assigned, including, but 
not limited to, cases that originated in the juvenile court. If the court of 
appeal grunts a peremptory writ, it shall issue the writ and a remittitur 
three court days uj'ter its decision becomes Jinal as to that court if such 
action is necessary to prevent maotuess or to prevent frustration of the 
relief grunted, notwithstanding the right of the parties to file a petition 
for review in the Supreme Court. When the court of appeal issues thu 
writ and remittitur as provided herein, the writ shall command the 
superior court to proceed with the criminal case without further delay, 
other than that reasonably necessary for the parties to obtain the 
attendance of their witnesses. 

The Supreme Court may stay or recall the issuance of the writ and 
remittitur. The Supreme Court's failure to slay or recall the issuance of 
the writ and remittitur shall not deprive the respondent ur the real 
party in interest of its right to file a petition for review in the Supreme 
Court. 

SMC. 29. If uny provision of this measure or the application thereof 
to any person or circumstances is held invalid, that invalidity shall not 
affect other provisions or applications of the measure which can he 
given effect without the Invalid provision or application, and to this end 
the provisions of this measure are severable. 

SEC. 3(1. The statutory provisions contained in this measure may 
not he amended hy the Legislature except by statute passed in each 
house by rollcnll vote entered in the journal, two-thirds of tins 
membership concurring, or by a statute that becomes effective only 
when approved by the electors. 


Proposition 116: Text of Proposed Law 

Continued from page 37 


(f) The committee sliull consider inclusion of sanitary holding tanks 
and reasonable passenger amenities including, but not limited to, 
accommodations for a reasonable number of bicycles carried on board 
by passengers, for both intercity and commuter applications. 

(gl Intercity equipment specifications shall nut be adopted unless 
approved by the National Hailroad Tassenger Corporation. 

336(11. if bonds sufficient to fund the total aggregate of the amounts 
specified in Chapter 3 (commencing with Section 33620) cannot be said 
pursuant to Chapter 6 (commencing with Section 03630), the allocation 
for each project shall he reduced proportionately. 

VHBtXt, lixcvpt as otherwise provided in this purl, the I.egisliitiire 
may amend this part, by statute passed in each house of the l.egislatiire 
by rollculi vole entered ill the journal. Jour-fifths tf the membership 
concurring, if the statute is consistent with, and furthers the purposes 
of, this part. No changes shall be made in the way in which funds are 
allocated pursuant to Chapter 3 (commencing with Section 336201, 
except pursuant to Section 39631. 


p ; CtiArvKH 2. The Clean am and Transportation 

. jfr Improvement ft'Ni) 

113610. The Clean Air and Transportation improiiemeut i'uml is 
hereby created. 

33611. it is the intent of the people of California, in enacting this 


1'90 


part, that bund funds shall not be used to displace existing sources of 
funds for rail and other forms of public transportation, including, but 
not limited to, funds that have been provided pursuant to Article XIX 
of the California Constitution, the Transportation Planning and 
Development Account in the Slate Trausimrtatton Fund, the 
Mills-Alquist-Deddeh Act (Chapter 1 (commencing with Section 032001 
of Part It), and local transportation sales (axes; that tiny future 
comprehensive transportation funding legislation shall not offset or 
reduce the amounts otherwise made available for transit purposes by 
this act; and that funding for public transit should be inemsed from 
existing sources including fuel taxes and sales tax on fuels. 

33613. Notwithstanding Section 13310 of the Government Code, all 
money deposited in the fund is hereby continuously appropriated to the 
commission, without regard to fiscal years, Jar allocation for grants lo 
itself, the department, the l)tqnirtmeut of Parks and tlcerartlnu. ami to 
Aval agencies pursuant to Chapter 3 (commencing with Section UbSIO). 

336/3. (a I The commission shall allocate money from the fund in 

accordance with the allocations specified in Chapter 3 (aimimmcing 
with Section 39620) to the department, to the Department of Parks and 
Recreation, and to local agencies as grants for expenditure fur the 
preservation, acquisition, construction, or improvement if uny of the 
following: 

(1) Hights-oJ-way for rail purposes. 

(2) Hail terminals and stations. 

(3) Hailing stock, including locomotives, passenger cars, ml related 
rail equipment and facilities. 
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My Favorites 


Date 

Result 

| Location 

I Ayes 

J Noes 

| NVR j 

| Motion 

08/30/18 

(PASS) : 

| Senate Floor 

1 27 

i 10 

j _ 

i 3 i 

Unfinished Business SB1437 Skinner et al. Concurrence 


i Ayes: Allen, Anderson, Atkins, Beall, Bradford, Cannella, De Ledn, Delgado, Dodd, Galglanl, Glazer, Hernandez, Hertzberg, Hill, 
' Hueso, Jackson, Lara, Leyva, McGuire, Mitchell, Monnlng, Moorlach, Pan, Skinner, Stern, Wieckowskl, Wiener 


j Noes: Bates, Chang, Fuller, Gaines, Morrell, Nguyen, Nielsen, Stone, Vldak, Wllk 
! No Votes Recorded: Berryhlll, Portantlno, Roth 


oe/29/18 (PASS) ; Assembly Floor j 42 j 36 ! 2 j SB 1437 Skinner Senate Third Reading By MEDINA 

Ayes: Agular-Curry, Berman, Bloom, Bonta, Burke, Calderon, Carrillo, Chau, Chiu, Chu, Daly, Eggman, Friedman, Gabriel, 

' Cristina Garda, Eduardo Garcia, Gipson, Gloria, Gonzalez Fletcher, Holden, Jones-Sawyer, Kalra, Kamlager-Dove, Levine, 

I Llmdn, Low, McCarty, Medina, Mullin, Nazarlan, O’Donnell, Quirk, Reyes, Rivas, Rubio, Santiago, Mark Stone, Thurmond, Ting, 
: Weber, Wood, Rendon 

j Noes: Acosta, Travis Allen, Arambula, Baker, Bigelow, Brough, Caballero, Cervantes, Chdvez, Chen, Choi, Cooley, Cooper, 

; Cunningham, Dahle, Flora, Fong, Frazier, Gallagher, Grayson, Harper, Irwin, Klley, Lackey, Malenscheln, Mathis, Mayes, 

I Melendez, Muratsuchl, Obemoite, Patterson, Qulrk-Sllva, Salas, Stelnorth, Voepel, Waldron 


j No Votes Recorded: Gray, Rodriguez 


06/16/18 (PASS) 

Asm Appropriations ! 12 j 1 id | Do pass as amended. 


Ayes: Bloom, Bonta. Calderon, Carrillo, Chau, Eggman, Friedman, Eduardo Garcia, Gonzalez Fletcher, Nazarlan, Quirk, Reyes 


Noes: Gallagher 


No Votes Recorded: Bigelow, Brough, Fong, Obernolte 


06/26/18 (PA5S) 

Asm Public Safety 1 5 1 2 | 0 -Do pass and be re-referred to the Committee on (Appropriations) 


; Ayes: Carrillo, Jones-Sawyer, Kamlager-Dove, Quirk, Santiago 


i Noes: Klley, Lackey 
! No Votes Recorded: 


05 / 30/18 (PASS) j Senate Floor j 26 1 11 j 2 j Senate 3rd Reading SB1437 Skinner etal. 

^Anderson, Atkins,^^ Beail, Cannella, De Ledn, Dodd, Galglanl, Glazer, Hernandez, Hertzberg, Hill, Hueso, Jackson, 
I Lara, Leyva, McGuire, Mitchell, Monnlng, Moorlach, Pan, Roth, Skinner, Stern, Wieckowskl, Wiener 

. ;Noes: Bates, Berryhlll, Fuller, Gafnes, Morrell, Newman, Nguyen, Nielsen, Stone, Vldak, Wilk 

No Votes Recorded: Bradford, Portantlno 


i 0 ; Do pass as amended 


05 / 14 /is (PASS) = Sen Appropriations .7 ; 0 -0 j Placed on suspense file 

. ^ AyesTiaFes, Beall, Bradford, Hill, Lara, Nielsen, Wiener 

Noes: 

i No Votes Recorded: 


04/24/is | (PASS) j Sen Public Safety j 6 


05/25/is (PASS). Sen Appropriations ! 5 ; 2 

; Ayes: Beall, Bradford, Hill, Lara, Wiener 
S Noes: Bates, Nielsen 
| No Votes Recorded; 
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Location 

Ayes 

Noes 

NVR 

Motion 







Do pass, but first be re-referred to the Committee on 
[Appropriations] 

— 

Ayes: Anderson, Bradford, Jackson, Mitchell, Skinner, Wiener 


j No Votes Recorded: 
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People v. Dejon Vincent Griffin 
16NF2053 

Ruling on Constitutionality of the enactment of SB1437. 




i. 


2 . 

3. 

4. 


5. 






Initial enactment of the current version of the comprehensive portion murder*' 4$?.^ 
statute was by Prop. 7 which was an initiative response to California’s 
reinstatement of capital punishment after Gregg v. Georgia. 

Initiative process a constitutional right of the electorate, (art. IV, sec. 1.) 

To amend a statute enacted by an initiative is a unique process. (Cal. Const., art, 

II, sec. 10(c).) 

“The initiative and referendum are not rights granted the people, but... powers 
reserved by them ... and must be zealously guarded by the courts”. ( Rossi v. 

Brown (1996) 9 Cal^ 688, 695; People v. Kelly (2010) 47 Cal^ 01 1008,1026.).) 

This power is greater than the power of the legislative body. (Id. at p. 715.) 
Amendments that conflict with the subject matter of the initiative process must be 
accomplished by popular vote. ( Proposition 103 Enforcement Project v. 
Quackenbush (1998) 64 Cal.App.4 th 1473,1486.) 

6. “An amendment is a legislative act designed to change some prior or existing law 
by adding or taking from it some particular provision.” ( Quackenbush, p. 1485.) 

7. The defense correctly asks the court to recognize that the legislature remains 
free to address “related but distinct areas” of an initiative. 

8. SB1437 changes definition of malice 

9. SB1437 amends the scope of FMR. 

10. The Legislature cannot amend or redefine murder in order to avoid the penalties 
that Proposition 7 set for the crime. ( People v. Weidert (1985) 39 Cal.3d 836, 

844.) 

11. Prop. 7 “broadened the class of persons subject to the most severe penalties 
known to court criminal law.” ( Weidert , supra.) 

12. Statutory Intent of the Voters' support this position., 

a. Proposition 7 changed the minimum term for both 1 st and 2 nd degree 


murder. 

b. in re Oluwa (1989) 207 Cal.App.3d 439, the Legislature’s subsequent 
enactment of a more generous credit scheme for post-sentence credits 
was held to be an illegal amendment to Proposition 7. 

13. Proposition 7 eliminated the requirement that both principals and accomplices be 
personally present during the commission of the act or acts causing death. Then 
existing scope of accomplice liability to defendants who physically aided and 
abetted the act(s) causing death. 

14. Proposition 115 included changes to the FMR by adding additional felonies under 
Penal Code section 189. 

15. Proposition 115 added a language of "major participant” in the special 
circumstance portion of the death penalty scheme. 

a. An underlying constitutional principal is that for a death penalty statute to 
be constitutional, the function of the special circumstance to make a first- 
degree murder eligible for the potential of capital punishment, it must 



“narrow’ the class of murders. ( People v. Enraca (2012) 53 Cal.4 th 735, 
769 [“California Homicide law and the special circumstance listed in 
section 190.2 adequately narrow the class of murderers eligible for the 
death penalty. (Citations.) Specifically, the felony-murder special 
circumstance (190.2, subd. (a)(17)) is not overbroad and adequately 
narrows the pool of those eligible for death ( People v. Gamache [(2010)] 
48 Cal.4 th [347,] 406; People i/. Kraft (2000) 23 CaW* 978,1078). “In 
particular, the felony-murder special circumstance is not overbroad 
despite the number of different possible predicate felonies and the lack of 
a requirement that the killer have had the intent to kill. ( People v. Marshall 
(1990) 50 Cal.3d 907, 946; T/son v. Arizona (1987) 481 U.S. 137,158.)'' 
Kraft, supra, at p. 1078. See also People v. Anderson (1987) 43 Cal.3d 
1104,1147 

b. SB1437 now imposes the same requirement for aider and abettors to 
qualify for first degree murder. 

c. This amendment has the effect of calling into question the ability of the 
state to seek the death penalty for aiders and abettors under the FMR. 

16. And finally, the Legislature was placed on notice of the need to comply with 
special rules for amending section 188/189 by the Legislative Counsel’s letter 
attached to the People’s motion. 

17. Thus, for all of the above, under the rule and analysis employed by the California 
Supreme Court in Kelly, the Legislature was not free to enact SB1437 except 
under the perimeters of art. II, section 10 for amending Proposition 7 or by the 
supermajority requirement of Proposition. 115. This legislature was ertacted by 
neither procedure and hence is invalid. 

18. The situation the court confronted in County of San Diego v. Commission on 
State Mandates is vastly different than SB1437’s changes to Proposition 115 and 
especially Proposition 7, and thus does not change this court’s: conclusion. 

19. The Court declines to give enforcement to this section, SB1437. 
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